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GAO FINDINGS ON SUPERFUND CLEANUP 


THURSDAY, FEBRUARY 13, 1997 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:15 a.m., in room 
2154, Rayburn House Office Building, Hon. David M. McIntosh 
(chairman of the subcommittee) presiding. 

Present: Representatives McIntosh, Sununu, Shadegg, Snow- 
barger, Barr, Sanders, Waxman, Fattah, Kucinich, Turner, and 
Tierney. 

Staff present: Mildred Webber, staff director; Todd Gaziano, chief 
counsel; Larisa Dobriansky, senior counsel; Chip Griffin, profes- 
sional staff member; Cindi Stamm, clerk; Phil Barnett, minority 
chief counsel; Phil Schiliro, minority staff director; Elizabeth 
Mundinger, minority counsel; David McMillen, minority profes- 
sional staff member; and Ellen Rayner, minority chief clerk. 

Mr. McIntosh. A quorum being present, the Subcommittee on 
National Economic Growth, Natural Resources, and Regulatory Af- 
fairs will come to order. As I have previously informed the ranking 
member, Mr. Waxman, we will limit opening statements to the 
chairman and the ranking member of the subcommittee. 

Mr. Waxman. Mr. Chairman, it has been the tradition of every 
subcommittee that I’ve served on that all Members are given the 
opportunity for a brief opening statement. Yesterday, I attended 
the Health and Environment Subcommittee, chaired by Mr. Bili- 
rakis. We had extensive comments by the Members. Each Member 
was given the courtesy to say what they had to say and they were 
able to lay out their concerns. 

I see no reason why we can’t have all Members be afforded that 
opportunity. If you’re going to be calling over there to the left, and 
he’s not wishing to make an opening statement, since he’s the only 
one who can deny your suggestion, that’s fine with me. But I would 
like to say that Members’ rights are being ignored. 

Mr. McIntosh. I’m going to be following the precedent set by 
Chairman Burton yesterday for the full committee. 

Mr. Waxman. Mr. Chairman, are you suggesting you’re going to 
have opening statements by the chairman, the ranking member of 
the subcommittee and then the chairman of the full committee and 
ranking member of the full committee? 

( 1 ) 
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Mr. McIntosh. Yes. You’re going to get your opening statement. 
I’m sorry, there was a misunderstanding, both of you will be able 
to give your opening statements. 

The purpose of this hearing is to examine the pace of Superfund 
cleanups at more than 1,200 Superfund sites from around the coun- 
try. I wanted to, in particular, thank Chairman Burton for con- 
tinuing the request of former Chairman Clinger to the General Ac- 
counting Office to study this issue. I’m sure that all members of 
this subcommittee agree with the need to put politics aside and ex- 
amine the important public health and environmental impacts of 
this issue. 

I know that Mr. Waxman, our full committee ranking member, 
has been active on environmental issues for much of his career. 
And although we sometimes disagree on exactly what the best 
method and the fastest and most effective way to achieve that end 
is, we both do share the goal of cleaning up the environment. I es- 
pecially want to thank Mr. Waxman, the ranking member of the 
full committee, Mr. Sanders, ranking member of the subcommittee 
and their staff for persuading EPA to reconsider and join us today 
to testify on the delays in cleaning up Superfund sites. 

Now, at the subcommittee’s hearing on the Superfund program 
last year in May, we heard from the Tielmann family. They’ve been 
dealing with this issue for about 13 years and counting and it’s 
taken that long for EPA to improperly treat the Superfund site on 
their farm. It would have been bad enough if the site had remained 
untouched for all that time, but instead, the three Tielmann chil- 
dren were exposed to heightened levels of asbestos and other dan- 
gerous toxins. This is because the existing asbestos on their farm 
was dug up and not removed. In addition, the truckloads of dirt 
from another toxic wastesite were dumped on the property as part 
of the final cleanup. The last I heard, EPA is still studying what 
to do with the Tielmanns’ farm. Now, when innocent children are 
endangered, EPA needs to admit that there is a problem. 

The purpose of today’s hearing is to examine the extent of that 
problem. I want to thank all of the witnesses for their testimony. 
As most of our witnesses will attest, the goal of fast, fair, and effec- 
tive cleanups has gotten lost. There are several contributing factors 
to this delay, endless disputes over what should be done, and litiga- 
tion over who should pay for it. However, the focus of today’s hear- 
ing is not so much on the causes of that delay, but on whether the 
job is getting done at all and in what timeframe. 

The most critical question in assessing the problems with the 
current Superfund program is whether the time to assess cleanup 
and assess whether a site should be listed has improved, remained 
the same, or gotten worse since the program began in 1986. When 
Congress reauthorized the Superfund program in 1986, it set a 
statutory goal of 4 years to assess a site and decide whether to 
place it on the National Priority List. In 1986, it took about 4 years 
to make that determination. GAO’s current study, which is based 
on EPA’s own data, shows that it is now taking 9.4 years on aver- 
age to list a non-Federal site. 

In 1986, the average time to clean up a Superfund site that was 
placed on the National Priorities List was less than 4 years. In 
1993, EPA established an expectation of 5 years to clean up a site. 
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But by 1996, the cleanups were averaging 10.6 years. Once again, 
that is more than twice the 1993 goal and about three times the 
average when Superfund was reauthorized in 1986. In 1996, last 
year, the combined average time to list a site and then clean it up 
is a staggering 20 years. Now, regardless of the causes, there 
should be no covering up the fact that something is seriously wrong 
with the Superfund program. 

Based on current trends, things may get worse before they get 
better. Even if the administration does do a better job, the sheer 
number of potential Superfund sites is staggering. The total num- 
ber of sites on the National Priority List as of last November was 
1,205. EPA has been adding about 16 sites per year to that Na- 
tional Priority List for the last 4 years, but there are an estimated 
1,400 to 2,300 additional sites that potentially should be added. If 
EPA can only clean up 64 sites per year and is only taking 16 new 
sites per year, we may never be able to tackle this problem. Man 
may go the way of the dinosaurs before all the cleanups are done. 

If EPA is defensive about the pace of cleanups, then I welcome 
their testimony on what the different causes of the delays are. I’m 
sure that past Congresses are partly to blame for enacting a hydra- 
headed litigation monster that is the Superfund law. And there is 
certainly enough blame to go around. But I don’t think that it is 
constructive for people to try to evade the hard facts about the 
cleanup delays by arguing over methodology. GAO has a sound 
methodology and the only one that compares the same data over 
the relevant period of years. And I’m very pleased to have their re- 
port today, to give us a sense of what the nature of the problem 
is. 

Before we can solve a problem, we must first admit that the 
problem exists. That is not the sense I get when I read the admin- 
istration’s prepared testimony. EPA’s prepared testimony suggests 
the agency is merely rearranging the decks on what seems to be 
a floundering ocean liner. Now, I believe the Members of both sides 
of the aisle and all families living near the Superfund sites would 
find that unacceptable. In fact, EPA’s own figures for 1995 show 
that less than half of the Superfund budget is spent on direct 
cleanup efforts. Forty million Americans who live within the 4 mile 
radius of a toxic wastesite and millions of their children who live 
there want to know the truth, and they want a program that 
spends at least as much on cleanups as on administrative and bu- 
reaucratic overhead and litigation. 

In short, the American taxpayers deserve better, and I look for- 
ward to hearing the testimony of all the witnesses. I would now 
like to recognize our ranking subcommittee member, Mr. Sanders, 
for an opening statement. 

Mr. Sanders, welcome to our committee. 

[The prepared statement of Hon. David M. McIntosh follows:] 
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Statement of Chairman David M. McIntosh 
Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs 

February 13, 1997 

The purpose of this hearing is to examine the pace of Super&nd clean-ups at the more 
than twelve hundred Superfund sites around the country. I want to thank Chairman Burton for 
continuing the request that former Chairman Clinger made to GAO to study this issue. I am sure 
that ail of the Members of this Subcommittee agree with the need to put politics aside and 
examine this important public health and environmental issue. I know that Henry Waxman, our 
fall committee Ranldng Member, has been active in environmental issues for much of his career. 
Although I may sometimes differ with Mr. Waxman on what is the fastest and most effective 
means to that end, we both share the same goal of cleaning up the environment. I especially want 
to thatdc Mr. Waxman and his staff for persuading EPA to reconsider our invitation to testify 
today about the delays in cleaning up Superfand sites. 

At the Subcommittee’s hearing on the Superfand program last May, we heard from the 
Tielmann family about the 13 years and counting that it has taken to improperly treat a Superfand 
site on their farm. It would have been bad enough if the site had remained untouched for all that 
time. Instead, the three Tielmann children were exposed to heightened levels of asbestos and 
other dangerous toxins. This is because the existing asbestos was dug up but not removed from 
their farm. In addition, truckloads of dirt from another toxic waste site were dumped on their 
property as part of the supposed cleanup. The last I heard, EPA is still studying what to do. 

When innocent children are endangered, EPA needs to admit there is a problem. 

The purpose of today’s hearing is to examine the extent of the problem. I want to thank 
all the witnesses for their testimony. As most of our witnesses will attest, the goal of fast, fair, 
and effective clean-ups has gotten lost. There may be several contributing factors to the delay, 
including endless disputes over what should be done and litigation over who should pay for it. 
However, the focus today’s hearing is not on the causes of the delay but on whether the job is 
getting done — and in what time frame. 

The most critical question in assessing the problems with the current Superfand program 
is whether the time to assess and clean-up the average Superfand site has improved, remained 
about the same, or become worse since 1 986. When Congress reauthorized the Super&nd 
program in 1986, it set a statutoiy goal of four years to assess a site and decide whether to place 
it on the National Priorities List. In 1986, it took about four years to make that determination. 
GAO’S current study, which is based on EPA’s own data, shows that it is taking an average of 9.4 



5 


years to list a non-federal site. In 1986, the average time to clean-up a Superfiind site that was 
placed on the National Priorities List was less than fijur years. In 1993, EPA established an 
expectation of five years to clean-up a site. But by 1996, cleanups were averaging 10.6 years. 
Once again, this is more than twice the 1 993 goal and almost three times the average when the 
Superfiind was reauthorized in 1986. The combined average time to list a site and clean it up in 
1996 is a staggering 20 years. Regardless of the causes, there should be no covering up the fact 
that something is seriously wrong with the Superfiind program. 

Based on the current trends, things may get worse before they get better. Even if the 
Administration can do a better job, the sheer numba- of potential Superfiind sites is staggering. 
The total number of sites on the National Wority List (NPL) as of last November was 1,205. 

EPA has been adding about 16 sites per year to the NPL for the last four years. But there are an 
estimated 1400 to 2300 additional sites that need to be added. If EPA can only clean up 64 sites 
per year, and it is only taking, on 16 new sites per year, we may never tackle the problem. Man 
may go the way of the dinosaurs before all the clean-ups are done. 

If EPA is defensive about the pace of clean-ups, then I welcome their testimony on what 
the different causes of the delays are. I am sure past Congresses are partly to blame for enacting 
such a hydra-headed litigation monster that is the Superfund law. There is certainly enough blame 
to go around. But I do not think that it is constructive for EPA to try to evade the hard facts 
about the clean-up delays by arguing over GAO’s methodology. It is a sound methodology, and 
the only one that compares the same data over the relevant period of years. Any statistician can 
come up with a different methodology if the goal is to hide the relevant numbers and prop-up a 
failing system. But that kind of tactic suggests to me that some at the EPA are more interested in 
demagogueiy and perpetuating the bureaucracy than saving American lives and cleaning up our 
environment. 

Before we can solve a problem, we must first admit that the problem exists. That is not 
the sense I get from reading EPA’s prepared testimony. EPA’s prepared testimony suggests that 
the agency is merely rearranging the deck chairs on a floundering ocean liner. I believe that 
Members on both sides of the aisle, and all families living near Superfiind sites, would find that 
unacceptable. In fact, EPA’s own figures for 1995 show that less than half of the Superfiind 
budget is spent on direct clean-up efforts. The 40 million Americans who live within four miles of 
a toxic waste site, and the millions children who live there, want to know the truth. And they also 
want a program that spends at least as much on clean-ups as on administrative overhead and 
litigation. In short, the American taxpayers deserve better. 

I look forward to hearing the testimony of all the witnesses. 



6 





o 

O 

4 _, i-i- 

0) ^ 
O) = 
cC ^ 

CD 

<5 o 

C T) 
O C 

2 *2 
o ^ 
o ® 

|2 Q. 

±1 (g 

D) 0 
C 

o CD 
— • Cl 

^ E 

0 o 

1 O 







8 



9 





10 




11 






12 





13 









14 





15 




§ 

1—4 

> 

P 

W 

o 

Pi 

p 

o 

!/! 


D 

H 

< 

Z 


H 

§ 

§ 

> 

§ 




Clean Water Clean Air Water Rights Superfund RCRA Tud^erAct 

iiiman David Mdnto*, Subocnmittee on National Econcitiic Growth, Natural Besources, and Regulatory Affi 




17 


Mr. Sanders. Thank you very much, Mr. Chairman. And, Mr. 
Chairman, thank you very much for holding this hearing today. 
The State of Vermont, that I represent, is one of the most environ- 
mentally conscious States in the country. We are very concerned 
about toxic dumps that we have in our State and throughout this 
country and want to see them cleaned up as cost-effectively and as 
quickly as is possible. And, therefore, I thank you very much for 
calling attention to this important problem and the whole Super- 
fund program. 

Obviously, however, I hope that we can look objectively at the 
program as it is run today without condemning the program from 
mistakes made in the past. As you know, early on, EPA adminis- 
trators under President Reagan ran into many, many problems re- 
lating to Superfund and ultimately the chief administrator resigned 
in disgrace. And while we are all disturbed about what happened 
in the early 1980’s, and don’t want to dwell on that issue, I think 
it is important to bring it into the record. What happened in the 
past is unfortunate, the fact that EPA administrators started off in 
such a bad way running the Superfund is unfortunate, but that 
was yesterday, and today is today. 

In the early days of the Superfund, progress reports were abys- 
mal and sites were just not started down the pipeline. And that 
meant that future administrators inherited that backlog, and that’s 
an important point to be introduced into the record. Superfund, as 
you know, addresses a large and complicated problem. It is not nec- 
essarily apples and apples. Some sites are in terrible condition, dif- 
ficult to improve, others not so bad. There are different toxic chemi- 
cals, different terrains and different communities at each site. 

As the EPA gains experience, cleanups are getting faster and 
more cost-effective. And recently, the Clinton administration adopt- 
ed major reforms addressing some of the problems that we’ll be dis- 
cussing today. 

The general consensus, Mr. Chairman, seems to be that we are 
doing better. In the last 4 years, EPA has cleaned up 250 Super- 
fund sites, almost double the amount cleaned up in the previous 12 
years. Let me repeat that. EPA has cleaned up 250 Superfund 
sites, almost double the amount cleaned up in the previous 12 
years. That seems to me to be a pretty good record. From 1983 
through 1992, EPA completed cleanups on an average of fewer 
than 15 sites per year, while during the first 3 years of the Clinton 
administration, EPA’s average soared to 65 sites per year. That 
seems to me to be a pretty good improvement. 

About 75 percent of Superfund sites are either under construc- 
tion or are construction-complete; of the approximately 1,300 NPL 
sites, 418 are construction-complete and another 491 are under 
construction, and cleanups are now 20 percent faster and 25 per- 
cent less expensive than under the Reagan and Bush administra- 
tions. Once again, not perfect, but that seems to be a pretty good 
step forward. Even the large corporations affected by the program 
seem to agree. In a December 1996 report, an industry group re- 
ported, “EPA’s track record is substantial, especially in light of the 
severe obstacles that EPA encountered during fiscal year 1996, as 
it began implementation of these reforms.” 
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Yet, Mr. Chairman, you say that GAO has come to the opposite 
conclusion. This disparity of opinion concerns me a great deal. If 
we are truly interested in taking an objective look at the program 
and how it is run today, we need to make sure we are asking GAO 
to look at the current program. Now, if we want to have a hearing, 
Mr. Chairman, and I think some of us might be interested in doing 
it, and seeing how Superfund was handled in the early 1980’s, we 
can do it. But if we are interested in looking at how EPA is func- 
tioning with Superfund today, let’s look at Superfund today. 

I understand that this is a difficult issue because of major re- 
forms that have been implemented in the last 5 years. But I don’t 
think it’s helpful to confuse the issues with numbers that are not 
telling the true story. So this will be an interesting hearing for all 
of us who want to make sure that the Superfund cleanup takes 
place as cost-effectively and as rapidly as we possibly can. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Hon. Bernard Sanders follows:] 
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OPENING STATEMENT OF BERNARD SANDERS (i-VT) 
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 

HEARING ON GAO FINDINGS ON SUPERFUND CLEANUP 

FEBRUARY 13. 1997 

Mr. Chairman, thank you for holding this hearing today. The 
state of Vermont is one of the most environmentally conscious 
states in the nation. Unfortunately, we have our share of toxic 
waste dumps that need to be cleaned up. Therefore, I thank you 
for holding this hearing on the Superfund program. 

Howetrer, I hope that we can look objectively at the Program 
as it is run today without condemning the program for mistakes 
made in the past. 

Early on, the 

of problems relating to Superfund and ultimately resigned in 
disgrace. Progress reports were abysmal and sites were just not 
started down the pipeline. This meant that future Administrators 
inherited her backlog. 

Superfund addresses a large and complicated problem. 
There are different toxic chemicals, different terrains, and 
different communities at each site. As the EPA gains experience, 
cleanups are getting faster and cheaper. And, recently, the 
Clinton Administration adopted major reforms addressing some 
of the problems we'll be discussion today. 

And the general consensus seems to be that we am doing 
better: 

* In the last four years, EPA has cleaned up 250 Superfund 

sites, almost double the amount cleaned up in the previous 
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1 2 years, 

* From 1983 through 1992, ERA completed cleanups on an 
average of fewer than 15 sites per year while, during the 
first three years of the Clinton Administration, EPA’s 
average soared to 65 sites per year, 

* About 75% of Superfund sites are either under 
construction or are construction complete [- of the 
approximately 1300 NPL sites, 418 are construction 
complete and another 491 are under construction], and 

* Cleanups are now 20% faster and 25% cheaper than 
under the Reagan and Bush Administrations. 


Even the large corporations effected by the program agree. 
In a December 1 996 report, an industry group reported, quote. 
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Yet, Mr. Chairman, you say the GAO has come to the 
opposite conclusion. This disparity concerns me very much. 


If we are really interested in taking an objective look at the 
Program and how it is run today, we need to make sure we are 
asking GAO to look at the current program. I understand that 
this is difficult because major reforms have been implemented in 
the last five years, but I don't think it's helpful to confuse the 
issue with numbers that are not telling the real story. 
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Mr. McIntosh. Thank you, Mr. Sanders. I look forward to serv- 
ing with you on this subcommittee. 

Mr. Sanders. So do I. 

Mr. McIntosh. And I look forward to getting the data out on the 
Superfund issues. Before we turn to Mr. Waxman for his opening 
statement, let me welcome the new members of the subcommittee 
who are here. Mr. Kucinich, welcome. 

Mr. Kucinich. Good to be here. 

Mr. McIntosh. And Mr. Snowbarger, welcome, and also our new 
vice chairman, welcome, I hope you will enjoy being on this com- 
mittee, Mr. Sununu from New Hampshire. The staff mentioned you 
don’t have an opening statement at this time, particularly? 

Mr. Sununu. No. 

Mr. McIntosh. OK. Thank you. Mr. Waxman, for your opening 
statement. 

Mr. Waxman. Mr. Chairman, I’ve been a Member of Congress for 
22 years. During that time we’ve had Republican administrations 
and Democratic administrations, and the traditions of the House 
and the rules have always required that we treat people fairly. If 
it’s an administration witness, you try to put them on first. If it’s 
a colleague who wishes to testify, invariably, we put the colleague 
on first, because our colleagues have other business. When Mem- 
bers come to a hearing, all Members have been afforded the right 
for an opening statement. 

Mr. Chairman, we received notice of this hearing that was going 
to be on the GAO report, which I think is a very flawed report, and 
when we first heard about the hearing, the Environmental Protec- 
tion Agency wasn’t going to testify. We thought that was quite in- 
appropriate and worked with you to encourage EPA to come and 
testify so we would have a balanced hearing. We also indicated, 
Mr. Chairman, that we wanted to bring in some witnesses that 
were critical of the GAO and requested those witnesses. 

Well, evidently, now that the chairman sees that there is going 
to be some criticism of the point of view that he wants to advance, 
he’s come up with some witnesses that he wants to put on, but we 
haven’t received notice about these witnesses appropriately under 
the rules and under rule 2 , it says, “Every member of the com- 
mittee, unless prevented by unusual circumstances, shall be pro- 
vided with a memorandum at least 3 calendar days before each 
meeting or hearing explaining (1) the purpose of the meeting; and 
(2) the names, titles, backgrounds, and reasons for appearance of 
any witnesses.” And we didn’t get that notice under the rules. 

I don’t know what unusual circumstances there can be that 
would require that we bend the rules. There’s another rule that 
says that we get testimony at least 24 hours in advance. We didn’t 
get the testimony 24 hours in advance. 

Now, ordinarily if you’ve got a hearing, you try to let the wit- 
nesses testify, and most people will not be a stickler to the rules, 
but when I walked in today, Mr. Chairman, you indicated you 
didn’t want Mr. Pallone to testify first. You didn’t want Members 
to be able to make opening statements. You wanted to be sure that 
the witnesses who agreed with you get to testify first; those happen 
to be a panel of witnesses whose names we never received in ad- 
vance and whose testimony we did not receive in the appropriate 
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timeframe. And then you wanted to have our witnesses at the very 
bottom, rather than have them mayhe together in a panel. 

I’m making a record, Mr. Chairman, that I think that what we 
have is a breakdown in the comity in which Members ordinarily get 
together to try to work out what is a fair hearing where all sides 
can be aired. 

Let me talk about the issue before us, Mr. Chairman; we’re going 
to hear some testimony on how quickly we have been listing and 
cleaning up toxic wastesites, and I appreciate the fact we’re holding 
this hearing, because we’re frustrated by stories of long, drawn-out 
cleanups and we all want sites cleaned up quickly. On the other 
hand, we need to put the testimony we hear today in perspective. 
It’s my understanding that the GAO’s analysis is based on a meth- 
odology that is flawed. We need to make sure that we do not con- 
demn the program as we know it today for the mistakes made in 
earlier years, especially when the current administration has 
adopted reforms that address these problems. 

Sixty-eight million people, including 10 million children, live 
within 4 miles of a toxic wastesite. The Superfund program sets up 
an aggressive plan for listing and cleaning up these sites. Unfortu- 
nately, during the early days of Superfund, in the 1980’s, the pro- 
gram was largely ignored by those in charge of running it. Rita 
Lovell, the Republican-appointed ERA assistant administrator who 
first ran this program, went to jail for lying to Congress about the 
Superfund program and the first EPA administrator charged with 
managing Superfund, Ann Burford, resigned in disgrace in connec- 
tion with the same controversy. 

A 1983 EPA management review concluded that, “The Agency 
never mobilized its full resources to implement the Superfund pro- 
gram in a coordinated way . . . Top EPA policymakers at head- 
quarters were primarily concerned with ‘prudent fund manage- 
ment,’ [which] had a significant dampening effect on aggressive 
front-line cleaning-up activities through the application of re- 
stricted criteria for Federal action.” 

Because of this early neglect, future administrations inherited a 
tremendous backlog of sites that had not yet been listed or cleaned 
up. 

In stark contrast, the Clinton administration adopted wide-rang- 
ing reforms that directly address the long-standing problems of 
long, drawn-out cleanups, including: reducing the delay caused by 
litigation by reaching settlement with thousands of de minimis par- 
ties (14,000) shortening the time it takes to study remedies by 
starting with a presumptive remedy at many sites, and fully imple- 
menting the Superfund accelerated cleanup model (SACM), which 
promotes expedited removals of dangerous toxic waste. We will be 
releasing a minority staff report on the progress made. 

The progress report on these reforms is impressive: In the last 
4 years, EPA has cleaned up 250 Superfund sites, almost double 
the amount cleaned up in the previous 12 years. From 1983 to 
1992, EPA completed cleanups on an average of fewer than 15 sites 
per year, while during the first 3 years of the Clinton administra- 
tion, EPA’s average soared to 65 sites per year. About 75 percent 
of Superfund sites are either under construction or are construc- 
tion-complete. Of the approximately 1,300 NPL sites, 418 are con- 
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struction-complete and another 491 are under construction. And 
cleanups are now 20 percent faster and 25 percent cheaper than 
under the Reagan and Bush administrations. 

In fact, a group of large corporations that are interested in 
Superfund reforms reported in the December 1996 report, “EPA’s 
track record is substantial, especially in light of the severe obsta- 
cles that EPA encountered during fiscal year 1996 as it began im- 
plementation of these reforms.” 

Today, Mr. Chairman, we’re going to hear some testimony from 
the GAO about the Superfund program and how quickly we have 
listed and cleaned up sites. Let’s keep in mind that the Superfund 
program today is a very different program than the program we 
had in the 1980’s. As we look forward and consider what changes 
still need to be made to improve the program, we must recognize 
the tremendous progress that has been made in the last 4 years 
and we need to make sure that we do not inappropriately condemn 
the Clinton reforms for the neglect of earlier administrations. 

Mr. Chairman, this hearing is an appropriate one for our sub- 
committee, the issue is an important one for us to evaluate in a fair 
manner. I would never reject the idea of witnesses coming in to say 
what they have to say, even though I might disagree with them. 
I think it’s inappropriate to have the rearrangement of the order 
of witnesses to try to have the witnesses that agree with the Chair 
up front and the witnesses that disagree with him down on the bot- 
tom. I think that this hearing has not been handled the way it 
should have been, and I say that with a great deal of regret, and 
I want the record to reflect it. 

I yield back the balance of my time. 

[The prepared statement of Hon. Henry A. Waxman follows:] 
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OPENING STATEMENT OF REP. HENRY A. WAXMAN 
RANKING DEMOCRATIC MEMBER 
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 

HEARING ON GAO FINDINGS ON SUPERFUND CLEANUP 

FEBRUARY 13, 1997 


Mr. Chairman, today we are going to hear some testimony on how quickly we 
have been listing and cleaning up toxic waste sites, i thank you for having this 
hearing because we are ali frustrated by stories of long drawn out cleanups and we 
all want sites cleaned up quickly. 

On the other hand, we need to put the testimony we hear today in perspective. 
It is ray understanding that the GAO's analysis is based on a methodology that may 
be flawed. We need to make sure that we do not condemn the program as we know 
it today for the mistakes made in earlier years - especially when the current 
Administration has adopted reforms that address those problems. 

68 million people - including 10 million children - live within 4 miies of a toxic 
waste site. The Superfund Program sets up an aggressive plan for listing and 
cleaning up these sites. 

Unfortunately, during the early years of Superfund in the 1 980's, the program 
was largely ignored by those in charge of running it. Rita Lavelle, the Reagan- 
appointed EPA Assistant Administrator who first ran the program, went to jail for 
lying to Congress about the Superfund Program. And the first EPA Administrator 
charged with managing Superfund, Anne Burford-Gorsuch, resigned in disgrace in 
connection with the same controversy. 

A 1983 EPA management review concluded that, quote, "the Agency never 
mobilized its full resources to implement the [Superfund] program in a coordinated 
way... [T)op EPA policy makers in Headquarters were primarily concerned with 
'prudent fund management,' ... [which] had a significant dampening effect on 
aggressive front-line cleanup activities ... through the application of restrictive criteria 
for Federal action." 

Because of this early neglect, future administrations inherited a tremendous 
backlog of sites that had not yet been listed or cleaned up. 
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In stark contrast, the Clinton Administration adopted wide-ranging reforms that 
directly address the longstanding problem of long drawn-out cleanups, including: 

* reducing the delay caused by litigation by reaching settlement with 
thousands of de minimis parties (14,000), 

* shortening the time it takes to study remedies by starting with a 
presumptive remedy at many sites, and 

* fully implementing the Superfund Accelerated Cleanup Model (SACM) 
which promotes expedited removals of dangerous toxic waste. We will be 
releasing a minority staff report on the progress made. 

The progress report on these reforms is impressive: 

* In the last four years, ERA has cleaned up 250 Superfund sites, almost 
double the amount cleaned up in the previous 12 years, 

* From 1983 through 1992, ERA completed cleanups on an average of 
fewer than 15 sites per year while, during the first three years of the Clinton 
Administration, ERA'S average soared to 65 sites per year, 

* About 75% of Superfund sites are either under construction or are 
construction complete [- of the approximately 1300 NRL sites, 418 are 
construction complete and another 491 are under construction], and 

* Cleanups are now 20% faster and 25% cheaper than under the Reagan 
and Bush Administrations. 

In fact, a group of large corporations that are interested in Superfund 
reforms reported in a December 1 996 report that, and I quote, "fERA'sl track 
record is substantial, especially in light of the severe obstacles that ERA 
encountered during fiscal year 1996 as it began implementation of these reforms. " 

Today, Mr. Chairman, we are going to hear some testimony from the GAO 
about the Superfund Rrogram and how quickly we have listed and cleaned up 
sites. Let's keep in mind that the Superfund Program today is a very different 
program than the program we had in the eighties. As we look forward and 
consider what changes still need to be made to improve the Program, we must 
recognize the tremendous progress that has been made in the last four years. And 
we need to make sure that we do not inappropriately condemn the Clinton reforms 
for the neglect of earlier Administrations. 
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Superfund Progress Report 

February 13, 1997 

A Staff Report, Minority Staff 
Committee on Government Reform and Oversight 


This minority staff report of the Committee on Government 
Reform and Oversight describes the progress that the U.S. 
Environmental Protection Agency (EPA) has made in the past four 
years to reform the Superfund program. 

Executive Summary 

The Superfund hazardous waste cleanup program was created in 
1980 to address the threat to public health created by the 
improper disposal of toxic waste. The program suffered from 
administrative neglect -- and in some respects hostility -- 
during its early years. Despite this, the program has remained at 
the forefront of the nation's environmental priorities, primarily 
because of the large numbers of Americans personally affected by 
it. Sixty-eight million people live within four miles of a toxic 
waste site. 

The Superfund program is widely considered a far more 
effective program today than it was in the past, due largely to 
administrative reforms intended by EPA to create a "faster, 
fairer, more efficient" Superfund. In the last four years, EPA 
has cleaned up 250 Superfund sites, more than the amount cleaned 
up in the previous 12 years. In addition, there are 491 sites 
with cleanup construction underway, compared to 380 sites in 
December 1992. The pace of cleanup is expected to accelerate 
even further, given the continuing improvement of the Superfund 
program's administrative infrastructure. This is true despite 
the perennial funding shortfalls: EPA estimates that $300M of 
cleanup construction and removal activities, that are otherwise 
ready to begin, will not begin in FY 1997 because of limited 
appropriations . 


History of Superfund 

The Superfund hazardous waste cleanup program was created by 
the Comprehensive Environmental Response, Compensation, and 
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Liability Act of 1980 {CERCLA, P.L. 96-510) . Major revisions 
were made by the Snperfund Ai^ndments and Reauthorization Act of 

1986 (SARA, P.L, 99-499). 

In its early years, Superfund was plagued by mismanagement 
and a. "go-slow" approach. A 1983 EPA management review 
concluded that "the Agency never mobilized its full resources to 
implement the [Superfund] program in a coordinated way. ... A 
common perception, especially in the Regions, was that top EPA 
policymakers in Headquarters were primarily concerned with 
'prudent fund management, ' . . . [which] had a significant dampening 
effect on aggressive front-line cleanup activities in the Regions 
through the application of restrictive criteria for Federal 
action . " 

In fact, Rita Lavelle, the Reagan-appointee who first ran 
the program, went to jail for misleading Congress about the 
Superfund program, and her superior, EPA Administrator Anne 
Burford-Gorsuch, resigned in connection with the same 
controversy. 

Despite the early challenges, the program continued to be 
one of the nation's top environmental priorities, primarily 
because it touched the lives of so many people. Sixty-eight 
million Americans, of which 10 million are children, live within 
four miles of a toxic waste site. 

The Superfund Process 

There are two types of Superfund responses; short-term 
"removals" to mitigate emergency situations, and long-term 
"remedial actions" to clean up sites that have been placed on the 
National Priorities List (NPL) . The term "Superfund site" 
generally refers to a site on the NPL. 

The Superfund process can be thought of as occurring in two 
phases, listing and cleanup. The listing process begins when the 
site is identified and entered into the CERCLIS tracking 
database, with "removal" of particular hazards performed if 
necessary to mitigate emergencies and remove the source of 
contamination. A Preliminary Assessment (PA) is then conducted 
to see if a site inspection and ranking is warranted. The Site 
Inspection {SI) is conducted to gather data to rank the site 
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under the Hazard Ranking System (HRS) . If the site receives a 
sufficiently high score under the HRS, it may be proposed for 
listing and then listed by regulation on the NPL, (Provisions in 
the PY 1995 Rescissions Bill and in the PY 1996 Appropriations 
Bill modified this by allowing sites to be proposed only with the 
concurrence of the state governor.) 

The cl eanun proce.ss begins with a detailed Remedial 
Investigation of the NPh-listed site and of the wastes present, 
followed by a Feasibility Study that examines alternative cleanup 
approaches. (These two steps are usually referred to together as 
the "RI/FS.") EPA decides which alternative to pursue, making a 
Remedy Selection, and then EPA or its designee (often the Army 
Corps of Engineers) prepares specifications and drawings for the 
selected remedy, known as Remedial Design. Once Cleanup 
Construction is completed, it may be followed by a requirement to 
operate, maintain, or monitor the site for several years. EPA 
deletes the site from the NPL when no further action is 
appropriate . 


The Superfund program today is widely considered a far more 
effective program than it was in the past, due largely to three 
rounds of administrative reforms intended by EPA to create a 
"faster, fairer, more efficient" Superfund. The reforms are 
aimed at making basic permanent changes in the Superfund program, 
ranging from national programmatic changes to changes impacting 
individual sites at nearly every stage of cleanup and 
enforcement . 


While it is too soon to make a complete assessment of the 
reforms, the early returns are positive. In the last four year 


cleaned u p in the previous 12 years. As of the end of FY 1996, 
there are 418 construction completions (almost one third of NPL 
sites) and 491 sites with construction underway, compared to ISS 
construction completions and 380 sites with construction underway 
as of December 1992, 


Also since 1992, EPA has "archived" nearly 30,000 sites, 
removing them from the CERCLIS traclting system, thus removing the 
Superfund stigma from them; settled out with over 9,200 de 
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minimis parties who were primarily small land owners and small 
businesses; established a National Remedy Review Board which has 
proposed 12 remedy decisions at 11 sites, for an estimated future 
cost reduction of $15-30M; identified over 30 potential sites for 
updated remedy decisions using new advances in technology, for an 
estimated future cost reduction of over $20PM; proposed or 
piloted Community Advisory Groups at 23 sites; established 76 
Brownfields Projects, awarding up to $200,000 per pilot to assist 
economic redevelopment in these non-NPXi toxic waste sites; 
piloted allocating the liability between 500 potentially 
responsible parties at 10 NPL sites, which should greatly reduce 
the litigation between the parties; and established policy 
directives standardizing or streamlining nearly every aspect of 
the Superfund program. 

An assessment of the sites cleaned up to date shows that the 
average length of time from listing on the NPL to Construction 
Cleanup has been dropping steadily {see Figure 1) . The pace and 
effectiveness of the program are expected to accelerate further 
as these reforms become routine. 


Despite the progress, the following particular challenges 
remain. 

Limited Appropriations constrain the pace of cleanup. EPA 
estimates that $300M of cleanup construction and removal 
activities that are otherwise ready to begin, will not begin in 
PY 1997, because of limited Appropriations and Congressionally- 
mandated spending which divert funding from direct site cleanup. 

Partnership, with the states remains a balancing act. EPA's 
efforts to work in partnership with the states can have the 
effect of slowing the process. Previsions in both the FY 1995 
Rescissions Bill and the FY 1996 Appropriations Bill required EPA 
to receive a state governor's concurrence before listing a site 
on the NPL. These provisions were generally consistent with 
EPA's efforts to work more closely with the states in cleaning up 
toxic waste sites, giving states the flexibility to use the 
Federal Superfund cleanup process as a last resort, used only for 
the most intractable sites. 
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In FY 1996, for example, while EPA listed 16 sites on the 
NPL, the Agency was asked by state governors not to list another 
13 sites and awaited governors' decisions on over fifty more 
sites. While these statistics reflect the closer working 
relationship between EPA and the states, delaying listing may 
delay final cleanup. 

EPA needs to ^^benchmark" the appropriate amount of time 
needed to list and cleanup a site effectively. There is no 
general agreement on the time necessary to effectively and 
efficiently complete the stages of the listing and cleanup 
process. EPA and its stakeholders need to assess their 
experience with the various reforms and establish a benchmark 
against which to measure the pace of individual cleanups . 

EPA needs to reexamine the time involved in Cleanup 
Construction . While EPA reforms have addressed nearly every 
phase of the Superfund program, no steps have been taken 
specifically to shorten the duration of Cleanup Construction. 


6 



32 


Mr. McIntosh. We’ll move now to the witnesses. Let me state 
at the beginning, though I have a very different philosophy and I 
think this whole Congress has a different philosophy than the past 
40 years, that it is perhaps hest for us to hear from citizens of the 
United States outside of Washington first and then have the Gov- 
ernment listen to itself about problems. And for that reason, I in- 
tend always to have panels with citizen witnesses come first and 
then Government witnesses. 

Now, Representative Pallone has asked if he could go first today, 
because he’s got another mark-up over on the Commerce Com- 
mittee, and in order to accommodate his time. I’m happy to move 
him up from the testimony with John Mica later, and we’ll hear 
from John later on in the hearing. 

So with that, thank you for coming by. Representative Pallone. 
I appreciate you spending time to come and share your experiences 
on this subject with us. And let me now turn it over to you for your 
statement. 

STATEMENT OF HON. FRANK PALLONE, JR., A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. Pallone. Thank you, Mr. Chairman. And I also want to 
thank the ranking members, Mr. Waxman and Mr. Sanders also 
for the opportunity to testify today. 

As you know, I am a New Jersey resident and represent the 
Sixth District in New Jersey, and I’m very familiar with the Super- 
fund’s highs and lows. New Jersey has 116 sites on the National 
Priority List, more than any other State in the country, and my 
district alone contains 10 Superfund sites. However, I’m here basi- 
cally to tell you that I’m pleased about the EPA’s extensive Super- 
fund presence in New Jersey. I know that sounds a little strange, 
but the fact is that there are more than 7,000 known contaminated 
sites in our State. 

If you look at the State sites, it’s obviously a lot more extensive 
than the Federal Superfund sites. And for years on a bipartisan 
basis, our State government has worked hard to find and remediate 
toxic sites throughout New Jersey. But we can’t do much of it on 
our own, and that’s why we’re pleased that there is a Federal pro- 
gram that is cleaning up the sites in New Jersey and why I’m par- 
ticularly pleased that Superfund is working, and I stress, is work- 
ing in my district. 

In New Jersey almost 70 percent of our 116 sites are either being 
cleaned up or are cleaned up. A great number of the sites have not 
been delisted, only because long-term monitoring is still ongoing 
there, because long-term treatment of ground water is still ongoing. 
But I want to stress again that the Superfund program is working 
in New Jersey. In my State, EPA and our State government work 
hand-in-hand to save people’s lives and protect their health. And 
I just wanted to give you an example: At the Grand Street Mercury 
Site in Hoboken, the local and State departments of health, to- 
gether with the EPA, took swift action to protect the lives of 34 
people living in a building that was so contaminated with mercury 
that residents were exhibiting early poisoning symptoms. 

Let me tell you, mercury pollution is sort of a pet concern of 
mine, because it is such an extensive problem in New Jersey, and 
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I think many of you know the very damaging effects that mercury 
pollution can have. Today, the EPA is working with the State to 
both remediate that site in Hoboken, that I mentioned and to pro- 
vide for shelter for the evacuated residents. 

Mr. Chairman, I hope that today’s hearing will have the positive 
outcome of illuminating ways to speed up cleanups that truly pro- 
tect both human health and the environment. Let me say that I 
understand that there have been some problems with Superfund 
and with some individual site cleanups, and each of us can talk 
about that, but let’s be honest and acknowledge that those prob- 
lems were in many respects due to some miscalculations on the 
part of Congress and past administrations. For instance, it’s clear 
that in writing the original Superfund statute. Congress greatly 
underestimated the original size and complexity of the toxic waste 
problem in this country. And my colleagues, the ranking members, 
have also mentioned, which I think is true, that the program was 
grossly mismanaged during its crucial development phases by 
former EPA officials. 

The truth is that the Superfund program is a very complicated 
answer to a complex problem, and, however, many of the com- 
plaints that are often repeated about Superfund stem more from a 
lack of understanding about the nature of environmental pollution 
and remediation and, I think, unrealistic expectations about Super- 
fund. What many fail to recognize is the sheer volume and com- 
plexity of the National Priorities List, the contamination at any 
given site on the NPL, and the need to develop a whole new gen- 
eration of technology just to treat the contamination. 

What I wanted to do today, in the last few minutes here before 


I conclude, is to talk about a couple of Superfund success stories, 
and maybe that’s appropriate. I can begin by talking about one in 
my own district that’s very close to my heart. This is the Chemical 
Insecticide Corp., site in Edison, NJ, and, in fact, today the EPA 
is going to announce that the offsite cleanup is completed at this 
site. 

The CIC site manufactured pesticides from 1958 through 1970. 
As a result of CIC’s operations, the site became heavily contami- 
nated with arsenic, organic pesticides, herbicides and other haz- 
ardous substances. This was basically the product of Agent Orange 
for the Vietnam war. Nearly 77,000 people live within a 3 mile ra- 
dius of this site in New Jersey, however, of real concern to resi- 
dents and me was the contamination that migrated offsite to an 
unnamed stream and the Mill Brook. Both of these are used for 
recreation by local residents, particularly children. Because we be- 
lieved that the offsite pollution posed a real threat to the health 
of Edison, NJ, I wrote to the EPA in December 1994 urging the 
agency to ensure full and swift remediation of all offsite contamina- 
tion. By March 1995, EPA had signed a record of decision on the 
offsite contamination and by July of that year, EPA had begun re- 
moving what was to amount to a total of 13,300 tons of contami- 
nated soil. 

EPA completed that removal in December, and the agency has 
also back-filled the excavated areas, restructuring and stabilizing 
the stream beds, the banks, and planting thousands of trees and 
shrubs. And I’m happy to announce today, this is really being an- 
nounced today at this hearing, that the EPA will declare the offsite 
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cleanup complete. So in only 2 years the EPA has not only re- 
sponded to our request, but actually completed the offsite cleanup. 

And I mentioned mercury contamination of a site in New Jersey 
earlier, but this is my other example, if the committee would bear 
with me. The best example of EPA’s work in addressing mercury 
contamination is at the site that’s called the LCP site in Bruns- 
wick, GA. This is an industrial site that had many environmental 
problems and did not come into compliance with the law when or- 
dered to on various occasions by the State of Georgia. The State ac- 
tually filed suit to close the facility. It’s a dangerous site by any 
standards. Between 1980 and 1994, 380,000 pounds of mercury lit- 
erally disappeared into thin air, into the atmosphere. The site is 
also contaminated with lead, PCBs and barium. 

And as I’ve noted before. States can’t always get the job done on 
their own. They often lack the expertise or the funds to cope with 
toxic threats. This was clearly the case with the LCP site. Within 
a day of the facility’s closure, the State of Georgia asked EPA to 
come in to deal with the threat. That was 3 years ago. Almost im- 
mediately EPA began a removal action to mitigate the threat to the 
surrounding people and environment in addition to undertaking 
the removal action within IV 2 years, EPA proposed the site for 
NPL listing and listed the site less than a year later. 

And let me just quickly describe what they did, because I think 
the sheer volume of EPA’s work at this site is mindboggling. Since 
February 1994, EPA has removed 450,000 pounds of mercury, 

130.000 tons of contaminated waste, and 20 tons of asbestos. It has 
demolished the main process building and decontaminated 75,000 
tons of steel and building debris. The agency has also treated over 
30 million gallons of contaminated waste water and removed 

120.000 gallons of contaminated oil from the site. The sheer mag- 
nitude of it is really mindboggling. 

Perhaps the most impressive thing is EPA’s work with a devel- 
oper at the site to tailor the cleanup to the future use of the LCP 
site, because ultimately that’s what we want to see these sites used 
for new purposes, and because of the EPA’s work, a shipbuilder is 
already looking to purchase the site and begin construction of dry 
docks on an area that is already cleaned up. This holds the promise 
of bringing some 300 high-skilled jobs to a site that the State of 
Georgia once tried to shut down. 

Now, I use those two examples, but there are many more exam- 
ples like that. And, as has been pointed out, particularly in the last 
few years, the pace of cleanup has accelerated. 

In closing, I just hope that my testimony provides some insight 
into the bright side of the Superfund program and into some of the 
complexities that necessarily arise from such a complex under- 
taking as toxic waste cleanup. If I haven’t made it clear enough, 
my message to you and the American people is that Superfund, 
while not perfect, does work. In fact, it often works so well and 
there are people in communities that had a very positive experi- 
ence with the program and would continue to welcome the EPA’s 
efforts to help safeguard their well-being and restore their lands to 
productive use. 

I know that you’re going to spend a lot of time on this issue, and 
I know that the Commerce Committee, that I’m a member of, will 
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also be spending a lot of time on it, but the bottom line is, what- 
ever we do with the program, we have to do it in a way that im- 
proves it, but understand that the program right now is very suc- 
cessful in cleaning up sites. 

And, again, I thank you for your attention and for the oppor- 
tunity today. 

[The prepared statement of Hon. Frank Pallone, Jr., follows:] 
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STATEMENT OF THE HON. FRANK PALLONE, JR. 

HEARING BEFORE THE SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH, 
NATURAL RESOURCES, AND REGULATORY AFFAIRS 
ON 

GAO'S SUPERFUND REPORT 


I want to thank you, Mr. Chairman, for allowing me to testify 
today. I also want to thank the Ranking Members of the Committee 
and Subcommittee: Mr. Waxman and Mr. Sanders. 

For the record, I am Rep. Frank Pallone, Jr. of New Jersey's 
Sixth District and a member of the Commerce Committee which has 
jurisdiction over Superfund. As a New Jersey resident and 
Representative, I am intimately familiar with Superfund's highs and 
lows. New Jersey has 116 sites on the National Priorities List -- 
more than any other in the country. My district alone contains 
some 10 sites. 

However, I'm here to tell you that I'm pleased about EPA' s 
extensive Superfund presence in New Jersey. I know that sounds 
strange, but the fact is that there are more than 7,000 known 
contaminated sites in New Jersey. They are known because we looked 
for them. We wanted to find them. We want to clean them up. For 
years, on a bipartisan basis, our state government has worked hard 
to find and remediate toxic sites throughout New Jersey. That's 
because we know that what we don't know can hurt us and our 
families. I need only point to the infamous Tom's River Cancer 
Cluster to make my case. 

But our state can only do so much on its own, and that's why 
we are pleased that there is a Superfund program that is cleaning 
up sites in New Jersey, and why I'm particularly pleased that 
Superfund is working in ray district. 

In New Jersey, almost 70 percent of our 116 sites are either 
being cleaned up or are cleaned up. A great number of the sites 
have not been de- listed only because long term monitoring is still 
ongoing or because long term treatment of ground water is still 
ongoing. Maybe that's why in my district and throughout my state, 
residents ask for EPA to come in and investigate or take over the 
management of a site. 

In New Jersey, EPA and our state government work hand in hand 
to save people's lives and protect their health. For instance, at 
the Grand Street Mercury Site in Hoboken the local and state 
departments of health together with EPA and ATSDR took swift action 
to protect the lives of 34 people living in a building that was so 
contaminated with mercury, that residents were exhibiting early 
poisoning symptoms . Today, EPA is working with the state to both 
remediate that site and to provide for shelter for the evacuated 
residents . 
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Mr. Chairman, I hope that today's hearing will have the 
positive outcome of illuminating ways to speed up cleanups that 
truly protect both human health and the environment . Let me say, 
that I understand there have been some problems with Superfund and 
with some individual site cleanups. But let's be honest and 
acknowledge that those problems were in many respects due to some 
miscalculations on the part of Congress and past administrations. 
For instance, it's clear that in writing the original Superfund 
statute. Congress greatly underestimated the original size and 
complexity of the toxic waste problem in this country. It's also 
true that the program was grossly mismanaged during its crucial 
developmental phase by former BPA officials like Ann Gorsuch and 
Rita Lavelle. 

The truth is that the Superfund program is a complicated 
answer to a complex problem. However, I've found that many of the 
complaints that are often repeated about Superfund stem more from 
a lack of understanding about the nature of environmental pollution 
and remediation and unrealistic expectations about Superfund. 
What many fail to recognize is the sheer volume and complexity of 
the National Priorities List, the contamination at any given site 
on the NPL, and the need to develop a whole new generation of 
technology to just to treat that contamination. 

Maybe one way to look at Superfund is to use the analogy of a 
dinner table. I think that the general public expects a superfund 
cleanup to be a quick and easy venture, like sweeping crumbs off of 
the dinner table. But in reality, it's more like trying to get 
stains out of a white table cloth after someone spilled their 3 
course dinner all over it. Like a superfund site, it only takes a 
minute to stain the tablecloth --but far, far longer to undo the 
damage . But even that ' s an incomplete analogy because the 
superfund program also had the added burden of having to invent the 
equivalent of the washing machine and soap! 

I just raise these issues by way of context. What I'd 
actually like to do is talk about a couple of Superfund's success 
stories, because I'm personally familiar with many of them. 

And maybe it's appropriate to begin with a successful cleanup 
that's near and dear to my heart; the Chemical Insecticide 
Corporation site in Edison, New Jersey in my district. 

The Chemical Insecticide Corporation manufactured pesticides 
at the Edison site from 1958 through 1970. As a result of CIC's 
operations, the site became heavily contaminated with arsenic, 
organic pesticides, herbicides and other hazardous substances. 
Nearly 77,000 people live within a 3-mile radius of this site. 
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However, of real concern to residents and me was the 
contamination that migrated off-site to an unnamed stream and Mill 
Brook. Both of these are used for recreation by local residents, 
including children. Because we believed that the offsite pollution 
posed a real threat to the health of Edison, I wrote to EPA in 
December, 1994 , urging the agency to ensure full and swift 
remediation of all offsite contamination. By March 1995 EPA had 
signed a Record of Decision on the offsite contamination and by 
July 1995 EPA had begun removing what was to amount to a total of 
13,300 tons of contaminated soil. EPA completed that removal in 
December and the Agency has also backfilled the excavated areas, 
restructured and stabilized the stream beds and banks, and planted 
thousands of upland and wetland trees and shrubs . 

I am happy to announce that today, EPA will declare the 
offsite cleanup complete. So, in two years, EPA has not only 
responded to our request but actually completed the offsite 
cleanup I What ' s interesting to note about this action, too, is 
that by going through a full public process and by being responsive 
to my affected constituents, EPA probably ended up slowing down the 
pace of the cleanup somewhat, but ultimately ended up doing a much 
better and less disruptive job. 

Another success story in my district is the Kin-Buc landfill 
cleanup. This infamous former landfill was closed by our state DEP 
in 1976 because of repeated violations including seepage of toxic 
leachate into the Raritan River. I visited that site a few months 
ago, and I can tell you, it's come a long way from where it began. 
One operable unit is complete , and the other is almost there . EPA 
is working with other federal and state agencies to restore wetland 
vegetation at this site and monitor the site's overall progress to 
ensure that toxins no longer find their way into the crabs and fish 
that are often eaten by local residents. 

I have been very active in trying to educate my colleagues on 
the dangers of mercury in our environment and I mentioned a mercury 
contaminated site in New Jersey earlier. But perhaps one of the 
best examples of EPA' s work is addressing mercury contamination in 
Georgia at the LCP site in Brunswick. 

This is an industrial site that had many environmental 
problems and did not come into compliance with the law when ordered 
to on various occasions by the State of Georgia. The State 
actually filed suit to close the facility. 

This is a dangerous site by any standards. Between 1980 and 
1994 380,000 pounds of mercury literally disappeared into thin air 
or rather the environment. Let me just repeat that figure; 380,000 
pounds of mercury, a substance that poses a clear, significant 
danger to human health. The site is also contaminated with lead, 
PCBs and barium . 
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As I'Ve noted before, states can't always get the job done on 
their own: they often lack the expertise or funds to cope with 
toxic threats. This was clearly the case with LCP: within a day of 
the facility's closure, the state of Georgia asked EPA to come in 
to deal with the threat. That was 3 years ago. Almost immediately 
EPA began a removal action to mitigate the threat to the 
surrounding people and environment. In addition to undertaking the 
removal action, within 1 1/2 years EPA proposed the site for NPL 
listing and listed the site less than a year later. 

Let me quickly describe what they did because I think the 
shear volume of EPA' s work is mind boggling. Since February, 1994 
EPA has removed 450,000 lbs of mercury, 130,000 tons of 
contaminated waste, and 20 tons of asbestos. It has demolished the 
main process building and decontaminated 75,000 tons of steel and 
building debris. The agency has also treated over 30 million 
gallons of contaminated waste water and removed 120,000 gallons of 
contaminated oil from the site. 

Perhaps the most impressive thing is EPA' s work with a 
developer at the site to tailor the cleanup to the future use of 
the LCP site. Because of this work, a ship builder is already 
looking to purchase the site and begin construction of dry docks on 
an area that is already cleaned up. This holds the promise of 
bringing some 300 high skill jobs to a site that the State of 
Georgia once tried to shut down. 

In closing, I hope ray testimony provides some insight into the 
bright side of the Superfund program and into some of the 
complexities that necessarily arise from such a massive and 
intricate undertaking as toxic waste cleanup. If I haven't made it 
clear enough, my message to you and the American people is that 
Superfund, while not perfect, does work. In fact, it often works 
very well and there are people and communities that have had a very 
positive experience with the program and would continue to welcome 
EPA's efforts to help safeguard their well being and restore their 
lands to productive use. 

All of us --residents, industry, local officials, EPA, and 
members of Congress- -want to speed the pace of cleanups, and I look 
forward to working together to accomplish that goal in a manner 
that fully protects human health and the environment. 
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Mr. McIntosh. Thank you, Mr. Pallone. I appreciate you coming 
over, and we’ll make your full remarks part of the record. 

Let me now call forward the first panel of witnesses, Mr. Don 
Parris, Mr. Richard Castle, and Mr. John Lynch. 

Mr. Waxman. Mr. Chairman, I seek recognition for a point of 
order. Committee rule 2: The minority must receive at least 3 days 
notice of the identity of witnesses unless prevented by unusual cir- 
cumstances. This rule was not followed. If I might be heard further 
on it. We didn’t learn the identity of the witnesses on panel one 
until yesterday afternoon. The late notice has not allowed us ample 
time to prepare questions or to investigate what the witnesses’ tes- 
timony might be. 

I don’t object to hearing the testimony of these witnesses today, 
but I would request that they testify at the end of the hearing. This 
would allow us at least a minimal amount of time to prepare for 
the witnesses’ testimony. Delaying the testimony of the panel 
would also allow us to extend the normal courtesies to other wit- 
nesses that have prepared to be with us; delaying the testimony 
would also allow us to extend the normal courtesy to Mr. Laws, a 
senior official of the EPA. 

Our tradition has always been to allow senior administration of- 
ficials to testify after Members of Congress and before the other 
witnesses. You indicated these witnesses are grassroots witnesses, 
you want to hear from them first. We have other grassroots wit- 
nesses who will come with testimony that disagrees with your posi- 
tion, they happen to be put at the bottom. 

But my point of order is on a violation of committee rule 2, and 
I assert that point of order at this time. 

Mr. McIntosh. OK. Let me just say the Chair is cognizant of Mr. 
Waxman’s concerns here. Adequate notice did go out for the hear- 
ing that we’re having today, and these witnesses, as I mentioned, 
do represent people from outside of Washington, who have had real 
experience in these areas, unlike the fourth panel, which are stat- 
isticians talking about the methods of analysis, and we will proceed 
to have the hearing as it was indicated, with this panel first. 

Mr. Waxman. Mr. Chairman, you indicated that the notice of the 
hearing was given out in an appropriate time, but the rule says 
that the names, titles, background, and reasons for appearance of 
any witnesses. Information on these witnesses were not — their 
names were not submitted to us. 

The only ones who are listed, and I have the notice before me 
and wish to put into the record — the notice that was sent out on 
February 6, 1997, indicating that the only witnesses would be the 
General Accounting Office auditors, Mr. Peter Guerrero, Mr. Stan- 
ley Czerwinski, Mr. John Donaghy on panel one and panel two. En- 
vironmental Protection Agency officials, the Honorable Carole 
Browner, Administrator, U.S. EPA (invited). So we did not receive 
the names of the witnesses who are about to appear right now. 
Again, I don’t object to their testifying, even though the rules have 
not been followed, but it seems to me that they ought not to be 
ahead of everyone else. And so I assert that point of order. 

[The information referred to follows:] 
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ONE HUNDRED FIFTH CONGRESS 

Congress o{ tfjc Mm'teb 

Jf^ouSE o( l^epresfentatiljEtf 

COMMiTTEE ON GOVEflNMENT REFORM AND OVERSiGHT 
2157 Rayburn House Office BuiLDiNO 
Washington. OC 20515-6143 


Febmary6, 1997 


MEMORANDUM FOR MEMBERS OF THE GOVERNMENT REFORM 

AND OVERSIGHT COMMITTEE 

FROM: David McIntosh 

SUBJECT; Briefing Memorandum for February 11, 1997 Hearing 
“GAO Findings on Superfund Clean-Up” 

On Tuesday, February 11, 1997, at 10:00 a.m, in Room 2154 Rayburn House Office 
Building, the Subcommittee on National Economic Growth, Natural Resources and 
Regulatory Affairs will hold a hearing on “GAO Findings on Superfund Clean-Up.” At the 
request of former Chairman William F. Clinger, Jr., GAO initiated a study on the time it has taken 
to assess and clean up hazardous waste sites in the Superfund program. The purpose of the 
hearing is to examine the trends that GAO has analyzed in the time taken (1) to evaluate 
hazardous waste sites for possible placement on the National Priorities List (NPL) and (2) to 
clean up the sites following their listing. 

At the request of our Committee, the General Accounting Office has analyzed the pace of 
Superfund clean-ups since 1986, when Congress, in reauthorizing the program, set certain goals 
for the Environmental Protection Agency (EPA). On November 22, 1996, GAO completed a 
Drafi. Report entitled, “It Now Takes More Time to Assess and Clean Op Hazardous Waste 
Sites.” Despite the statutory goals and the Agency’s internal program goals, GAO concludes in 
the draft report that EPA is not currently (1) placing sites on the NPL within 4 years of their 
discovery or (2) ensuring that they are cleaned up within 5 years of their listing. At the current 
pace, GAO estimates that EPA will take on average at least 21 years to complete cleanups at 
nonfederal sites whose discovery was reported in 1995—1 1 years for evaluating the sites before 
listing plus at least 10 years for clean-ups after listing. Furthermore, GAO found, based on EPA’s 
data, that the agency's efforts to expedite cleanups by applying the Superfund Accelerated 
Cleanup Modd, launched in 1992, are having no noticeable effect on reducing the total time 
required for Superfiind cleanups. 
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The Draft Report indicates that, while EPA has acknowledged the upward trend in the 
time taken to list and clean-up sites, they did not anticipate any improvement in the near future. 
GAO notes that the Agency has indicated that the listing of new sites is likely to remain 
constrained due to budgetary limits and that EPA is emphasizing the use of alternative strategies 
to clean up sites more quickly or transferring the responsibility for cleanups to other parties. 


WITNESSES: 

Panel I: General Accounting Office Auditors 

• Mr. Peter Guerrero, Director, Environmental Protection Issues 

• Mr. Stanley Czerwinski, Associate Director, Resources, Community 

and Economic Development Division 

• Mr. Jim Donaghy, Assistant Director, Resources, Community and 

Economic Development Division 

Panel II: Environmental Protection Agency Officials 

• The Honorable Carol Browner, Administrator, U S. EPA (invited) 


- 2 - 
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Mr. McIntosh. OK. And my understanding is the rules recognize 
that you can have witnesses with less than 3 days notice under 
special circumstances. Since the full committee only organized yes- 
terday afternoon, the Chair finds those special circumstances to be 
present and overrules the point of order. 

Mr. Waxman. Mr. Chairman, I would like to be heard on a last 
point. We organized yesterday, but we had agreed that the sub- 
committees could call hearings. This hearing was called way in ad- 
vance of yesterday’s official organization. We agreed that this hear- 
ing would go forward, as with other hearings of the subcommittees 
of the Government Reform Committee, and I can hardly believe 
that that could be an excuse for not following the rule for these wit- 
nesses, when it certainly didn’t prevent you from following the 
rules for all the other witnesses that are testifying today. 

Mr. McIntosh. And I will just state for the record that the mi- 
nority has had as much notice about these witnesses as we have, 
including receiving copies of their testimony at the same time as 
the majority did, and so we will proceed with the panel as sched- 
uled. 

Mr. Waxman. Mr. Chairman, are you ruling my point of order 
out of order? 

Mr. McIntosh. Yes, indeed, I did. 

Mr. Waxman. Then, Mr. Chairman, I appeal the decision of the 
Chair. And I make a point of order noting the absence of a quorum. 

Mr. McIntosh. That point of order is overruled. There is a 
quorum. 

Mr. Waxman. Mr. Chairman, a quorum is not present under the 
rules to deal with the appeal of a decision of the Chair. 

Mr. McIntosh. Then the committee will stand in recess until a 
quorum is present. 

[Recess.] 

Mr. McIntosh. The subcommittee will come back to order. 

It is my understanding that the minority would like Mr. Sanders 
to substitute for Mr. Waxman on making that point of order. 

Mr. Sanders. No. 

Mr. McIntosh. OK. Then there’s no legitimate point of order 
raised. According to rule 9 in the Parliamentarian’s office, that has 
to be made by a member of the subcommittee. I will recognize Mr. 
Sanders for the purpose of making that point of order if he wishes 
to. 

[No response.] 

Mr. McIntosh. OK. No point of order. We will proceed to the 
witnesses. 

First, let me ask all of the witnesses to please rise and repeat 
after me. 

[Witnesses sworn.] 

Mr. McIntosh. Let the record show that each of the witnesses 
answered in the affirmative. 

Before we begin taking your testimony, I understand that each 
of you has submitted to the subcommittee your resume and a brief 
statement regarding the receipt of Federal funds, pursuant to 
House Rule XI. I want the record to reflect your compliance with 
that truth in testimony rule, which I appreciate your doing. 



44 


Mr. Parris, did you or any of the entities you are representing 
before the subcommittee receive any Federal grant, subgrant, con- 
tract, or subcontract? 

Mr. Parris. We did not. 

Mr. McIntosh. Mr. Castle, did you or any of the entities you are 
representing before the subcommittee receive any grant, subgrant, 
contract, or subcontract from the Federal Government during the 
fiscal years 1995, 1996, or 1997? 

Mr. Castle. We have not. 

Mr. McIntosh. Mr. Lynch, did you or any of the entities you are 
representing before the subcommittee receive any Federal grant, 
subgrant, contract, or subcontract during the fiscal years 1995, 
1996, or 1997? 

Mr. Lynch. I have not, sir, and I’m not representing any entities. 

Mr. McIntosh. Thank you. I ask unanimous consent to make the 
witnesses’ written certifications part of the record. 

Mr. Waxman. Mr. Chairman, since it’s the first time we have 
come to this issue of the certification of the rule, I understand that 
witnesses, all witnesses, have been given a certification of non- 
receipt of Federal funds by this subcommittee, and the witnesses 
have been asked to sign it. I find that at odds with the rule, and 
I certainly would urge witnesses to be very wary about signing 
something which might be inadvertently incorrect, because in sign- 
ing such a statement they would subject themselves to criminal 
penalties. 

The rule, as I see it, says, “Each committee shall, to the greatest 
extent practicable, require witnesses who appear before it to sub- 
mit in advance written statements of proposed testimony and limit 
their initial oral presentation ... In the case of witnesses appear- 
ing in a nongovernmental capacity, a written statement of proposed 
testimony shall include a curriculum vitae and a disclosure of the 
amount and source, by agency and program, of any Federal grant 
or subgrant thereof, or contract or subcontract thereof, received 
during the current fiscal year or either of the two previous fiscal 
years by the witness or by an entity represented by the witness.” 

Our committee rules don’t go so far. Our committee rules say 
that when they appear, they provide a listing of any Federal Gov- 
ernment grants and contracts received in the previous fiscal year. 
But this loyalty oath, almost, asserting that you have never re- 
ceived anything, says, “I am representing I have not received any 
Federal grant or subgrant thereof, or contract or subcontract there- 
of, during the current fiscal year.” 

I don’t think witnesses are required to sign this. You can give 
this to them if they want to sign it, but I think they might be mis- 
led into thinking they had to sign something like this. All they 
have to do is submit any grants or say that they know of no grants. 
I question the propriety of this kind of form, and I want that on 
the record. 

I don’t want to take up time from the witnesses, but I think it’s 
an issue that I want to highlight for further discussion as we all 
try to deal with this new rule requiring witnesses to make this dis- 
closure. 
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Mr. McIntosh. So noted. That’s the current policy of the sub- 
committee, but we will look forward to working with the minority 
in developing procedures to implement that rule. 

Mr. Waxman. Current policy is a very strange notion. This is the 
first time we have implemented the policy. This is an attempt to 
implement the policy, and we want to talk further about whether 
this is the appropriate way to do it. 

[The information referred to follows:] 
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Organization Represented 
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Mr. McIntosh. Mr. Parris, if you would share with us your testi- 
mony, please. 

STATEMENTS OF DON PARRIS, PRESIDENT, ENVIRONMENTAL 

REMEDIATION CONSULTANTS, INC.; RICHARD CASTLE, 

PRESIDENT, CASTLE CONCEPTS CONSULTANTS; AND JOHN 

F. LYNCH, JR., SENIOR PARTNER, CARPENTER, BENNETT, 

AND MORRISSEY 

Mr. Parris. Mr. Chairman and members of the subcommittee, 
we appreciate the opportunity to appear before you today and to 
express our views on an EPA directive requiring extensive reform, 
the Superfund Act of 1980. 

Our companies are part of a consortium of environmental profes- 
sionals with over 70 years of combined remediation expertise, small 
businessmen, each with their own expertise, networking to scientif- 
ically assess and implement natural, commonsense solutions to 
contamination problems. We are able to tap into the academic and 
commercial advances throughout the country, combining these with 
current remediation practice to offer site-specific initiatives never 
before attempted. 

Petroleum organics, solvents, chlorinated compounds, heavy met- 
als, and even low-level radiation, all are being successfully remedi- 
ated using innovative, cutting edge, biologically based protocols. We 
are indifferent to the band-aid approaches of dig-and-haul, man- 
aged abatement, or capping, procedural throwbacks to the 1970’s 
and 1980’s that are still being championed by many large firms 
with their “one size fits all” mentality. 

The focal point of our innovative methodologies centers on in-situ 
bioremediation, the use of naturally occurring organisms to aug- 
ment the metabolic removal of hydrocarbons from contaminated 
sites, and the only remediation technology recognized by EPA that 
does not create secondary liabilities. 

Our network has been successful in bridging the gap between 
R&D and the actual field application, to offer a proactive approach 
that is fast, effective, economical, and complete. We have found the 
typical period for minimally impacted soils to be 3 to 12 weeks, at 
a 25 to 30 percent cost savings over traditional technologies. 

Through the use of strain selection, population dominance, co- 
treatment amendments, and hydrological manipulation strategies, 
we are able to minimize and maintain increased cell viability, thus 
allowing for the simultaneous cleanup of both soils and ground wa- 
ters, and eliminating the need for “operable units” at a site. The 
site itself, in fact, is the operable unit. 

Despite these obvious advantages proffered by small innovative 
companies, we remain on the outside looking in. The large ap- 
proved vendors, garnering close to 90 percent of the most lucrative 
Government contracts while accounting for only 10 percent of the 
total remediation firms, are inflexible and have only one or two so- 
called “technologies” that they make fit particular situations, dis- 
regarding any site specificity. 

Since there are no time limits established for closure, the incen- 
tive to clean the impacted area is minimal. Administer and manage 
are the coveted cash cows of these vendors. Thirty- to fifty-year 
cleanups are common in the industry, but what is actually meant 
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by “clean”? Since the inception of the superfund, only 33 sites have 
actually been cleaned, and we are speaking of a technical closure 
now as opposed to a paper closure. 

Dig-and-haul rids the impacted area of the contaminant only to 
spawn the next generation of Superfund listings; namely, the land- 
fills. Pump-and-treat was recently approved by a regulatory agency 
because they knew of no other technology that fit a specific site. 
The estimated time for that closure was 900 years, and this was 
actually approved by that agency, with the caveat that, if some- 
thing else came to light within that period of time, they might pos- 
sibly use it. 

Another case in point substantiating the need for Superfund re- 
form is the Havertown PCP site near Philadelphia, PA. It was for- 
merly a wood treater facility that had PCP, creosote, arsenic, cop- 
per chromate, dioxin, and various other contaminants. The EPA 
held various town meetings to update the community on its efforts 
and to ask for alternatives to the record of decision, which was cap- 
ping, due to citizen opposition. 

We visited the site and reviewed some of the available docu- 
mentation. We found that there was no thorough site characteriza- 
tion; namely, no plume mapping, migration profiles, or hydrological 
studies. There was no current toxicological investigation. 

There were very lax meeting protocols filled with a lot of misin- 
formation to the community, and there was constant posturing at 
these meetings that the cap remedy was not predestined and was 
merely an interim measure until a better technology could be de- 
veloped. The apathetic citizenry of that area compared the entire 
project to a dairy farm that was about to be milked for the next 
30 years. 

We felt we could help. We proposed to Havertown and the EPA 
the following: we were to hold meetings with the EPA and the com- 
munity to explain our technology; we were to answer any questions 
or any challenges; and we were to do treatability studies, at our 
own expense, on soils and ground waters; we would undertake a 
full site characterization to define the sources, the zones of impact, 
and migration pathways; we would submit a revised corrective ac- 
tion plan to clean up the soils and the ground waters and all the 
adjacent properties; and we could reach closure, we felt, with the 
information that we had, within an 18- to 24-month period. 

On top of all this, we were going to guarantee this closure 
through performance bonding. No cleanup; no pay. EPA’s response 
to our efforts was less than desirable but not unexpected. It ranged 
from our proposals being totally ignored — after all, they had never 
put a guarantee and a cleanup in the same sentence — through com- 
petency and nontechnical rebuttals of proven facts. 

Finally, the township was given the ultimatum to accept the cap 
or lose funding. Federal marshals enforced this order, and the site 
was topically sealed within 2 months. As a peace offering, non- 
permanent buildings could be erected on the site or, in fact, it could 
even be turned into a playground. 

In summary, it is obvious to us that the EPA fell far short in 
their duties and responsibilities at Havertown. No. 1, in light of 
technical advances and dynamic site conditions, reevaluation is 
definitely warranted. The use of 1970’s and 1980’s technology, the 
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evaluation of bioremediation by a generic, nonspecific report with 
no regard to provable merit, source elimination, and the lack of 
mandatory hydrological and geological studies all support this find- 
ing. 

No. 2, EPA’s remedial plan fails to consider permanent future 
use of the property and its concomitant tax base. They would have 
restrictive building codes and no underground utilities. Our meth- 
odologies actually clean the site up, to or below Federal and State 
standards, with no use limitations. 

No. 3, EPA would not consider or evaluate the economic advan- 
tages of our technology. With it, there would be no need to buy ad- 
ditional land, no need to construct roads, no need to cap, no need 
to build a $10-million treatment facility, no need to demolish build- 
ings, and no need for an operating and overhead expense for the 
next 30 years. 

The total cost of the project would exceed, probably, $40 million, 
and nothing will be cleaned, only managed. The source will con- 
tinue to pollute the ground water, and, as we all know, soil cleanup 
using pump-and-treat just doesn’t work. 

This is just one site among many and we are but one group 
among many. If the EPA is to live up to its mandate, as evidenced 
by the preceding scenario, clearly many changes are necessary. 
They must get in step with the new thinking and put the emphasis 
back on science. It is a sad note that cutting edge, innovative com- 
panies can totally remediate a site in one-tenth the time it now 
takes to simply administer that site, saving countless lives, years 
of nonuse, and billions of tax dollars. 

We thank the committee for its efforts on behalf of the environ- 
ment and for allowing us to participate. 

[The prepared statement of Mr. Parris and Mr. Castle follows:] 
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GAO Findings on Superfund Clean-Up 
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President 

Environmental Remediation Consultants, Inc. 
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Suite 27 

Sarasota, Florida 34236 
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Richard M. Castle 
President/CEO 

Castle Concepts Consultants, Inc, 

314 Chestnut Street 
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(937) 832-2233 
(937) 962-2215 
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Mr. Chairman and Members of the Subcorominee; 

We appreciate the opportunity to appear before you today and to express our views on an EPA 
directive requiring ettensive reform - The Supeifund Act of 1980. My name is Don Parris and I 
am President of Environmental Remediation Consultants, Inc., of Sarasota, Florida. Mr. Mike 
Castle, President of Castle Concepts Consultants, Inc., and Sustainable Technologies Corp., of 
Ohio is also in attendance. Our companies are part of a consonium of environmental 
professionals with over 70 years of combined remediation experience. Small businessmen, each 
with his own expertise, networking to scientifically assess end implement natural, common sense 
solutions to contamination problems. We are able to tap into academic and commercial advances 
throughout the country, combining these with current remediation practices, to offer site specific 
initiatives never before attempted. Petroleum organics, solvents, chlorinated compounds, heavy 
metals, low level radiation - all are being successfully remediated using innovative, cutting-edge 
biologically based protocols, We are indifferent to the band-aid approaches of dig and haul, 
managed abatement, or capping - procedural throw-backs to the 1970's and ‘80's that are still 
being championed by many large firms with their "one size fits all" mentality. 

The focal point of our innovative methodologies centers on in-situ bioremediation •• the use of 
naturally occurring organisms to augment the metabolic removal of hydrocarbons from 
contaminated sites and the only remediation technology recogniaed by EPA that does not create 
secondary liabilities. Our network has been successful in bridging the ever burgeoning gap 
between R & D and actual field application to offer a proactive approach that is fast, effective, 
econonucai, and complete; typical period for minimally impacted soil closure is three (3) to twelve 
(12) weeks at a 25-30% cost savings Through the use of strain selection, population dominance, 
co-treatment amendments, and hydrological manipulation strategies, we are able to maintain 
increased cell viability, thus allowing for the simultaneous clean-up of both soils and ground 
vreters and eliminating the need for multiple "oiicrahle units" at a site — the entire site is the 
operable unit. 
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Despite these obvious advantage's proffered by the small, innovative company, we remain on the 
outside looking in. The large, approved vendors (garnering 90% of the most lucrative 
government contracts while accounting for only 10% of the total remediation firms) are inflexible 
and have only one or two so-called technologies that they "imdte fit ’’ the particular situation, 
disregarding any ate specificity. Since there are no time limits established for closure, the 
incentive to dean an impacted area is minimal - administer and manage are the coveted cash 
cows of these vendors, The Army recently awarded a S200Mi'S Year Contract to manage - not 
clean — one of their bases. 

Thirty - fifty year clean-ups are common in the industry, but what is actually meant by clean? 
Since the inception of Superfund, only 33 sites have been "cleaned" - technical as opposed to 
paper closure. Dig-and-haul rids the impacted site of the contaminant only to spawn the next 
generation of Supetfund listings — landfills. Pump-and-treat was recently approved by a 
Regulatory Agency because they know of no other applicdtle technology — estimated time for 
closure in this instance was 900 years. Is there no sanity? 

Another case in point substantiating the need for Superfund Reform is the Havertown PCP Site, 
near Philadelphia, PA ft was formerly a wood treater facility that had PCP, creosote, arsenic, 
copper-chromate, dioxin, and various other contaminants. The EPA held various town meetings 
to update the community on its efforts and to a.sk for allematives to the ROD (capping), due to 
citizen opposition. We visited the Site and reviewed some of the availeble documentation prior to 
one of these meetings. What we found: there was no thorough Site Characterization, plume 
mapping, migration profiles, or hydrological studies; no current toxicology investigation; lax 
meeting protocols filled with misinformation; constant posturing that the cap remedy was not pre- 
destined and was merely an interim measure until a better technology could be developed; and an 
apathetic citizenry that compared the project to a dairy farm that was going to be milked for the 
next 30 years. 
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We felt we could help, We proposed to Havcrtown and EPA the following: hold meetings with 
EPA and community to explain our technology, answer any challenges or concerns, and do 
treatability testing (all at our expense) on soils and ground waters; undertake a foil Site 
Characterization to define sources, zones of impact, and migration pathways; submit revised CAP 
to clean up site soils and ground waters and adjacent properties (preliminary costing between $6 . 
$8 M); reach closure below iidlated actiras levels in 1 8 - 24 months; and to guarantee this dosuie 
through a perfonnance bond -- no clean up, no pay. 

EPA’s response to our offers was less than desirable, but not unexpeeted. It ranged from our 
proposals bring totally ignored (after all, no one had ever mentioned guarantee and clean up in the 
same sentence), through competency, to non-techiucal rebuttals of proven facts. Finally, the 
Township was given the ultimatum accept the cap or lose fonding; Federal Marshals enforced the 
order and the site was topically sealed within two (2) months. As a peace offering, non 
permanent buildings may be erected on the site or it could even be turned into a playground. 

In summary, it is obvious to us that EPA fell far short of their duties and responsibililies at 
Havertown: 

1 . In light of technical advances and dynamic site conditions, re-evaluation is definitely 
warranted. The use of I970'8 and ‘80's technology; the evaluation of bioremadiation in a 
generic, non specific report with no regard to provable merit; source elimination; and the lack 
of mandatory hydroIogicaPgeotogical studies all support tMs finding. 

2. EPA’a Remedial Plan fails to consider permanent foture re-use of the property with its 
concomitant tax base; would have restrictive building codes with no underground utilities. 

Our methodologies actually clean up to or below Federal/State standards, with no use 
limitation. 

3 . EPA would not consider or evaluate the economic advantages of our technology, With it, 
there would be no need to buy additional land; no need to reroute roads; no need to cap; no 
need to build a SIOM treatment plant; no need to demolish existing structures; no need for 
O & M fees of $15M for 30 years. 
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The total cost of the project will probably exceed $40M and nothing will be cleaned - only 
managed. The source will continue to pollute the ground water and, as we all know, there is no 
soil clean up of these contaminants using purap-and-treat. 

This is just one site among many and we are but one group among many. If EPA is to live up to 
its mandate, as evidenced in the preceding scenario, clearly many changes arc necessary. They 
must get in step with the new thinking and pul the emphasis back on science. It is a sad note that 
cutting edge, innovative companies can totally remediate a site in 1/10 the time it now takes to 
simply administer that site, savings countless lives, years of non use, and billions of tax dollars. 
We thank the Committee for its efforts on behalf of the environment and for allowing us to 
participate. This conctudos our oral testimony. 
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Mr. McIntosh. Mr. Parris, I appreciate that testimony. What we 
will do is, we will hear from each of the panelists and then have 
a period of questioning from the committee. 

Our second witness on this panel is Mr. Lynch. 

Mr. Lynch. 

Mr. Lynch. Thank you, Mr. Chairman. 

Gentlemen, may I have your attention. I would like to address 
particularly, Mr. Waxman, some of your concerns. I will state at 
the outset that this is a personal statement. I am not here in a rep- 
resentative capacity. Your staff invited a party who had complained 
about the intractable delays and costs of this program, and that 
party suggested me as an alternate because I had experience with 
many more cases. 

Mr. Sanders. Mr. Lynch, could I just encourage you to bring the 
mic a little bit closer to your mouth, please. 

Mr. Lynch. Sure. 

Mr. Sanders. Thank you very much. 

Mr. Lynch. I first spoke to someone on your staff about this 
thing yesterday morning at 10 o’clock. I pulled an all-nighter writ- 
ing my testimony, but I do believe I’m coming in the idea that 
someone who has made a living at this for 12^2 years may have 
something of value for the very important national debate that you 
folks are at the heart of. 

Mr. Waxman. Mr. Chairman, I don’t want to take up his time, 
so maybe we can start it over. 

Mr. Lynch, let me make a couple of things clear. You never 
talked to anybody on my staff. 

Mr. Lynch. You or the committee, sir. 

Mr. Waxman. No, you never talked to anybody on my staff. You 
might have talked to the majority staff, but not to our staff. 

Mr. Lynch. I agree. 

Mr. Waxman. Second, the rules require that we have the testi- 
mony in advance so that we can review it and ask intelligent ques- 
tions. I want people to see your testimony we received this morn- 
ing; it’s all handwritten. 

Mr. Lynch. I understand that, sir. 

Mr. Waxman. Now, I have no objection to your testifying. I want 
everybody to testify who has something relevant to say. And my 
beef is not with you; my beef is that we should have had this in 
advance, and the chairman didn’t protect the Members. 

Mr. Barr. Mr. Chairman, I have a point of order, please. Could 
I inquire of the Chair if we can proceed under regular order and 
whether a point of order would lie to that effect now, so we can pro- 
ceed. 

Mr. McIntosh. Let us proceed. 

Mr. Waxman. I would like to ask unanimous consent that the 
gentleman’s time start now so he will get the full 5 minutes. 

Mr. McIntosh. We will do that. 

Mr. Lynch, go ahead. Proceed. 

Mr. Lynch. My apologies, sir, for the handwritten. It’s the best 
I could do. I tried to get it typed, faxed to my office, typed back, 
and I did not know the handwritten was going to be handed to you. 
I would really request the honor to be able to put a proofread 
version in front of you sometime later. 
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Mr. McIntosh. We will gladly accept that testimony. Mr. Lynch, 
let me just say, the committee is extremely pleased that you are 
able to be with us today, and we understand that, unlike the Gov- 
ernment, the private sector doesn’t have huge staffs to help them 
prepare these things months in advance and that you are taking 
time away from things you could be doing in your business in the 
private sector. So thank you for coming, and I appreciate the testi- 
mony you are giving. 

Mr. Lynch. Well, that’s OK. 

My central idea is this, that you, a congressional committee, 
should be at the heart of this national debate, because you are in- 
volved with governmental operations affecting the national econ- 
omy. I think what’s wrong with this program is at that point. It’s 
not in the details of administrative reform or the other things you 
are probably going to hear more about. 

I speak primarily to address the problems at multiparty sites. I 
don’t have any brief to file with regard to what the Government 
wants to do to tell some guy to clean up his factory. I’m talking 
about the multiparty sites, the kinds of sites that are taking the 
administrative and litigation delay that you are talking about. 

The central point I want to make is that among all species of 
Government programs, Superfund — and I don’t think this is widely 
recognized — is an entirely new animal. It looks like some others, 
and parts of it can be recognized by comparison to other species, 
so it’s more like a mutation than an alien, but this is fundamen- 
tally a new animal, and I don’t think people understand that. 

What I’m saying is that the main problem with this program is 
not the way it’s dealt with in the field, though certainly there are 
those kinds of problems. In the main, EPA employees are certainly 
not stupid, ignorant, or evil. The companies that respond to these 
cases are not rogues, insensitive to the national will. All these folks 
are simply reacting to try to deal rationally with something foreign 
to their experience and the national governmental traditions. 

Let me illustrate how different this program is, showing how, in 
some ways, these factors of it can be recognized in other statutes 
but together they represent mutations of a governmental program 
which have produced a nonworking program. 

First of all, most environmental statutes — RCRA, Clean Air, 
Clean Water, NEPA — tell this generation how to deal with its haz- 
ardous substances today. Those programs tell us how to allocate re- 
sources to produce products today and fulfill national environ- 
mental policies at the same time. In contrast, Superfund asks this 
generation to use its assets to pay for the sins of the past, and 
sometimes to pay for the good actions of the past. 

Second, most significant allocations of resources in our society 
are done by market forces — Adam Smith’s invisible hand — or by 
legislative decisions by Congressmen such as you, hammered out 
against the background of demands of competing programs and 
their fiscal constraints, while you guys try to reach, if not a bal- 
anced budget, at least a responsible one. In contrast, Superfund 
does not give bureaucrats money to spend; it gives them power to 
spend other people’s money off budget. 

Third, most governmental programs which operate by giving 
power, check that power by making it subject to judicial review be- 
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fore it matures into any order that must be obeyed. In contrast, 
Superfund falls within an exception to the general principle of prior 
judicial review carved out for health-related cases in the U.S. Su- 
preme Court case of ex parte Young. 

Fourth, most governmental programs that come within the ex 
parte Young exception are intrinsically limited in the amount of the 
generation’s wealth they relate to. The quarantine of a ship in a 
harbor may be seriously bothersome to the cargo and shipping com- 
panies, but their capitalization and risk management decisions 
probably localize even that effect, and the national economy is not 
affected. 

In contrast, there is nothing under Superfund — absolutely noth- 
ing — that prevents a single bureaucrat from ordering the entire 
gross domestic product to be devoted to cleaning up a single site. 
Now, that sounds silly. Perhaps it’s really not going to ever hap- 
pen — although, when I look out my window at a sediment case in- 
volving the Passaic River, I sometimes wonder — but the point I do 
want to make is that bureaucrats performing what they perceive 
to be their obligations under this statute can order just about any 
amount of this generation’s fisc and can do it without a whole lot 
of cost considerations, cost benefit constraints of the consequences. 

I will skip a point, just because of the time constraints, dealing 
with the fact that there is a delinkage between the traditional legal 
concepts in our society of cause — you have to cause a problem be- 
fore you have to remedy it. Here, the dilution of the concepts of 
joint and several liability are so extreme that parties get dragged 
into cases with the smallest scintilla and are threatened with the 
ruinous consequences of the total dollar consequence of the entire 
site, and those consequences are not reasonably related to any kind 
of result. 

The problems are compounded by efforts to do promptly that 
which ought not to be done in the first place, to do it by employing 
gross diseconomies of Government contracting processes, and to do 
it occasionally to serve the interests of the preservation of Govern- 
ment jobs. But as applied to multiparty sites, Superfund is a pro- 
gram made to make this generation pay for the cures of the ills of 
the past. 

As such, in my opinion, it should be based on a congressional de- 
termination of how much we can afford, in this generation, to ad- 
dress those prior ills. How many bucks can we spend? We can’t 
spend it all to clean dumps. Somebody has to grow the food to feed 
the people that clean them. Once that amount is determined, there 
ought to be a program implemented that holds people in Govern- 
ment responsible to get the most environmental bang for those 
bucks. 

Instead, Congress has granted unprecedented power and tries to 
hold people responsible for how many cases they have closed and 
how fast they have closed them. This program has become yet an- 
other example, in our computer age, of the perversion of qualitative 
values into quantitative gymnastics. Protecting the health of our- 
selves, our children, and our planet has, under Superfund, become 
an exercise in counting beans. 
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Now, those are my conclusions, as I say, after I2V2 years of deal- 
ing with this. If you want the details, anecdotal examples of any 
of these things, I will he glad to provide them. 

[The prepared statement of Mr. Lynch follows:] 
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SlOORAPHICftL IKTORMATIQH Qg JOHN T. LYHCH. JR. 


you have asXed me to outline any experience which might 
prove relevant in this matter. It is as follows: 

I graduated from the U.S. Naval Academy (B.s. with 
Credit) in 1960. After 4 years in the fleet, I attended the 
University of Michigan Law School on a 2-year program and gradu- 
ated (J.D. with Distinction) in August of 1966. I was a Law 
Clerk to the New Jersey supreme Court in the 1966-67 term and 
followed that with a year and a half at a general practice firm 
doing medical malpractice and aviation defense case wor)c-up. 

I came to Carpenter, Bennett 6 Morrissey in February of 
1969. Since that time, I have been involved in its litigation 
practice. By interest and inclination, I have gravitated toward 
complex matters. Most of my oases involve assembling and digest- 
ing significant amounts of factual material which often require 
some technical or scientific understanding. Early in my time at 
the firm that meant General Motors' product liability cases 
Involving such matters as design of helicopter engines, the 
toxicology of carbon monoxide, and the dynamics of articulated 
vehicles. I also had signifioemt experience in areas of anti- 
trust and commercial fraud which brought me in contact with 
preparation and presentation of complicated accounting matters. 

From the beginning of my practice, I have been inter- 
ested in environmental law and, as one of the office's more 
technically-oriented people, I have had the opportunity to work 
on a variety of such matters. At first, in the late '60s, this 
meant motions to suppress surface and process water samples 
illegally seised by the Coast Guard acting under special New York 
harbor pollution statutes. Since then, I have bean Involved in 
stationary source air pollution work involving automotive assem- 
bly paint shops as well as surface water and process water 
discharge regulations. I have worked on toxic tort cases involv- 
ing dyes and asbestos. I have represented individuals by suc- 
cessfully trying (and defending on appeal) a lengthy matter 
involving the Improvident location of a poisonous gas factory in 
their residential neighborhood. 

In the Super fund era, I have been involved in many more 
environmental cases; most are on the list attached. In soma I 
have represented small companies, in some large companies, in 
some all sized companies, and in yet others I have represented no 
specific company. In those cases, l have been hired by lawyers 
representing individual companies to represent their collective 
interests in dealing with the outside world (EPA, NJDEP, other 
company groups, contractors, etc.) while they worked among 
themselves to resolve their relative share of the results of my 
efforts. 
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Via FedEx 


February 26, 1997 


Congress of the United States 

House of Representatives 

Subcommittee on National Economic Growth, 

Natural Resources and Regulatory Affairs 
2157 Rayburn House Office Building 
Washington, D.c. 205l5~6i43 

Attention: Larisa Dobrianski, Esq. 

Re: Personal statement of John F. Lynch, Jr. 

Hearing Held on February 13. 1997 

Dear Ms. Dobrianski: 

Enclosed please find ten copies of the written version 
of my Statement for the Subcommittee, the abbreviated oral 
version of which was given on Thursday, February 13, 1997. The 
extra copies are in case you have use of them as, for example, 
distribution to the members. 


Respectfully yours, 



JFL/dms 

Enc. 
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Carpenter, Bennett & Morrissey 
Three Gateway Center 
100 Mulberry Street 
Newark, New Jersey 07102-4082 
(201) 622-7711 



79 


This is a personal statement. I am not here in a 
representative capacity. 

The Subcommittee Majority Staff invited a party who 
apparently had complained about the intractable delays and costs 
associated with multi-oartv ^ sites in this program. That party 
suggested me as a substitute. I was contacted yesterday. I 
accepted in the hope that my opinions, based on 12 1/2 years of 
making a living almost exclusively in this program and its State 
cognate, would have some value in the national debate about it. 

Central to those opinions is that it is profoundly 
appropriate that you, a Congressional Committee that can study 
this program as a problem of governmental operations affecting 
the National Economy, be at the heart of this national debate. 
That is because the problems of multi-party sites are fundamen- 


‘ One thing that you should realize is the distinction 
between single party and government response sites, on the one 
hand, and multi-party sites on the other. You may have noticed, 
as a Subcommittee of the House Public Works and Transportation 
Committee of the 102nd Congress did, that when supporters of the 
program brag about its successes, they point to cases where a 
plant or disposal site owner was forced to clean up its site, or 
the EPA acted itself. When critics of the program decry its 
excesses, they talk about those sites where several, or maybe 
even several hundred, parties were ordered to clean up a site to 
which, perhaps, several thousand parties contributed hazardous 
materials. It is in those cases that companies are faced with 
ruinous costs to cure a harm which they did not create. In those 
cases, they pay lawyers, engineers, and others to see that they 
only pay no more than they should. These are the landfill cases, 
the lead sites, the sediment sites, and the like. 

I do not speak against the use of Super fund to order 
companies to protect their neighbors from the harm the companies 
caused at their own plant sites, even if the cost is ruinous. (I 
do, however, believe the available money is better spent on 
remedy rather than property value reduction (stigma) damage class 
actions . ) 
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tally rooted in the governmental structure of this program. 

Among all the species of governmental programs. Superfund is an 
entirely new animal. Oh, it looks like some others - and parts 
of it can be recognized by comparison to others - so it's more 
like a mutation than an alien being. But, fundamentally, it is a 
new animal. 

What I am saying is that the main problem with this 
program is not the way it is dealt with out in the field, al- 
though there are such problems. In the main, the EPA employees 
are not stupid, ignorant, or evil; the companies that respond to 
these cases are not rogues insensitive to the national will. 

Most frequently, I see EPA employees who are creative, intelli- 
gent, hard-working, public servants; and I have very often seen 
companies do far more than they ought to, and lead their col- 
leagues to do likewise because it is their corporate policy to 
support the program. Vet, all those folks are reacting by trying 
to deal rationally with something foreign to their experience and 
our national governmental traditions. 

Let me illustrate by pointing out aspects of Super- 
fund's fundamental shape that, while not individually unique, 
result in a combined mutation of our nation's usual governmental 
response to problems. That collective mutation has produced this 
non-working program. 

FIRST: Most environmental statutes - RCRA, Clean Air 

Act, Clean Water Act - tell this generation how to deal with its 
hazardous substances today. Those programs tell us how to 
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allocate our resources to produce products while fulfilling 
national environmental policies. In contrast. Superfund asks 
this generation to use its assets to pay for the sins of its 
past; to bear costs not related to current economics. 

SECOND: Most significant allocations of resources in 

our society are by one of two mechanisms. One is by combined 
market forces (Adam Smith's invisible hand) . The other is by 
legislative decisions hammered out by Congress against the 
demands of competing programs and fiscal constraints trying to 
reach, if not a balanced budget, at least a responsible one. In 
contrast, Superfund does not give bureaucrats money to spend; it 
gives them power to spend other people's money off-budget. And 
Superfund does not impose costs on contemporary operations so 
that market forces such as pricing and insurance risk assumptions 
can distribute the costs of responding to the government's power 
in proportion to current production. 

THIRD: Most governmental programs which operate by 
giving power rather than money check that power by making it . 
subject to judicial review before it matures into orders that 
must be obeyed. Such was the holding of Ex parte Young . 209 U.S. 
123 (1908) . There is a general exception to Ex parte Young often 
applied when the matter at issue involves health and safety. The 
Superfund law could fit within that exception. Actually, the 
exemption which Congress established to enable avoidance of pre- 
enforcement review is based on Congress' statutory control of 
federal court jurisdiction under Article III Section 1 of the 
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Constitution which was confirmed in the early case of Martin v. 
Hunter's Lessee . 14 U.S. 304 (1816). It is implemented by 42 
U.S.C. §9613(h). 

FOURTH: Most governmental programs that come within 

the exception to prior judicial review are intrinsically limited 
in the amount of this generation's wealth they can consume. A 
quarantine of a ship in harbor may be seriously bothersome to the 
cargo and shipping companies involved, but their capitalization 
and risk management decisions probably contain even the local 
effect; and the national economy is not at issue. In contrast, 
under Superfund, there is absolutely nothing that prevents a 
bureaucrat from ordering the entire Gross Domestic Product to be 
devoted to the clean-up of a single site. That sounds silly, 
perhaps, but it's true. While I don't expect that to happen, I 
do expect bureaucrats, performing what they perceive as their 
function, to order expenditure of funds from this generation's 
fisc far beyond what anyone dealing with usual cost/budget 
constraints would consider as appropriate for the risks present- 
ed. 

FIFTH: Most governmental programs based on liability 
schemes - even those where judicial review is possible - are 
rooted in notions that the burden of the remedy should be borne 
by parties with some rational and at least vaguely proportional 
relationship to causation of the problem. In contrast, Superfund 
through a massive mutation of the concept of joint and several 
liability (a mutation, incidentally, directly opposite to other 
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trends in that body of law) has diluted any sense of the rela- 
tionship of cure-to-cause to the point that in many cases it has 
no roots in reality, only in theory. Beyond that, while the 
rhetoric of Superfund sounds consistent with the cure-to-cause 
connection - you know, the program invokes a "polluter pays" 
rubric - the political polemic quickly overwhelms that. The 
polemic can really be heard to say the "polluter pays unless the 
pollution is from household chemicals improvidently dumped by a 
town in its garbage collection effort; forget that 50% of retail 
pesticides don't leave the container until the container is in a 
landfill - find some industry that sent a single drum to the 
site." Or the polemic like this: "The polluter pays - unless 
the polluter is a small business. Forget that this small busi- 
ness' waste or practices caused more harm than the Fortune 500 
company with a merely arguable connection to the site." 

SIXTH: The magnitude of judicial deference to the 
Agency's expertise is itself a major factor to be pondered by 
people practicing in this field. Nothing in law school taught 
judges toxicology or groundwater contaminant fate and transport. 
One joke told in this field has a judge who has decided to 
establish for himself "how clean is clean?" The young female 
lawyer tells him that, for $6 million, his client can reduce the 
contamination to 50 parts per million. He says, "Not good 
enough." Then, she says that, by adding $40 million in pumping 
and treating, her client can achieve 50 parts per billion. "Not 
good enough", he declares. She says that for $100 million more. 
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they can dig the waste up, rocket it to the sun, and only have a 
residual contamination of 50 parts per trillion. "Young lady, 
STOP! You don't get the point. It's the 50 that bothers me." 
Humor aside, practitioners who know that courts will not deal 
with whether a $400 million remedy is justified compared to a $4 
million remedy also know that, on virtually all relevant scales, 
the Agency's orders are not subject to review. 

Of course, one could point out that these problems are 
compounded by efforts to do promptly that which ought not to be 
done, sometimes to do it by employing the gross diseconomies of 
the government contracting process, occasionally to do it to 
serve the instinct to preserve government jobs. But that is not 
the point of this testimony. 

Responding to the new and urgent national value of 
environmentalism, Congress has granted unprecedented power to the 
EPA. Congress then, in hearings like this, tries to hold the 
Agency responsible for how many cases it has closed and how fast 
it has closed them. This is the path that has led to the current 
GAO report in which the program is yet another example, in our 
computer age, of quantitative capabilities transcending qualita- 
tive values. Protecting the health of our selves, our children, 
and our planet has, under Superfund, become an exercise in 
"counting beans." 

As an illustration of how different these "beans" are, 
one from the other, consider three sites in Hudson County, New 
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Jersey. That politically famous county is directly across from 
Manhattan. 

On the east, in Hoboken, there is a single loft 
building turned into a residential condominium for 
artists who then discovered it to be saturated with 
mercury. The EPA came to the rescue with a prompt 
clean up. 

In the middle of the county is the Hackensack River. 
On the Jersey City side of the river is a swamp where 
the smoke of an intractable dump fire was chronically 
engulfing a low income housing project across the 
street and an elevated highway directly above. In 
1985-86, the State put out the fire by spending more 
than $22 million. It pursued Superfund in the hope of 
getting repaid. In 1996, the EPA issued a Record of 
Decision to compel construction of a cap on the rest of 
the property; the State's lawsuit against disposers of 
hazardous material, even non-flammable hazardous mate- 
rial, is ending its 5th year. 

- Part of the western border of the county is the 
Passaic River. On the far side of the river, the City 
of Newark has been home to all manner of industry since 
1666. On the near side, Harrison and Kearney house the 
same. Upstream, industry has lined the banks of the 
river in cities like Paterson and Passaic since water- 
falls drove the early industrial revolution. Now, the 
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EPS has ordered one company (apparently unpopular, in 
part, because of its production of chemicals for the 
Vietnam War) to do a thorough study of the sediments at 
the bottom of the lowest 6 miles of the river. That 
study will cost in excess of $30 million and not be 
complete until the next millennium. I expect it will 
show that the sediments are polluted. Heck, officials 
knew that when, in the 40's or earlier, the fishery was 
closed. We don't know what remedy will be selected but 
we do know that it could be as much as dig up the 
bottom, say to a depth of 10 feet, for 6 miles, across 
a 100 foot width and dispose of the spoils at a hazard- 
ous waste landfill. 

So, that singled-out company has, with EPA sup- 
port, initiated the process of notifying hundreds of 
companies with facilities in the area asking them to 
help fund the study and prepare for the liabilities 
which will follow. For some of those, the nexus to 
river pollution will simply be their permitted use of 
the local sewer system, which overflows in heavy rain 
events. Even if "Brownfields" reforms permitted new 
industry to bring new jobs to Newark and Harrison 
without risk of future clean-up of the plant site, the 
new industry would become a joint and several Superfund 
target defendant after the first thunderstorm. 
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These three beans - a condominium, an 80-aore dump, and 
a 6-mile river bottom - are each a "site." If I understand the 
GAO'S methodology, they are to be scored as comparable units in 
generating the kind of charts that have been put before you. 

This kind of management oversight may be all that the Superfund 
program allows but it doesn't make sense. 

conclusion 

As applied to multi-party sites. Superfund is a program 
to make this generation pay to cure the ills of the past. As 
such, I believe it should be based on a Congressional determi- 
nation of how many "bucks" we can spend and it should be imple- 
mented in a program that holds people in government responsible 
to get the most environmental "bang for those bucks" in terms of 
actually protecting human health and the environment. Instead, 
we have a program that grants too much power, that has no regard 
for efficient allocation of resources, and that is being moni- 
tored by quantitative studies of speed not qualitative studies of 
benefit. 

Superfund (CERCLA and SARA) should be fundamentally 

changed. 
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APPENDIX I 

One Person's Anecdotal Overview of What Goes On In These Cases 

In case you're wondering what people find so much to 
fight about in a statute which is pretty much absolute liability, 
let me give you some examples. 

CEHS 

At the GEMS Landfill, . most industries were connected to 
the site because they used a company run by Marvin Jonas to haul 
their wastes. The theory of the governments was that Jonas would 
collect drums, dump them out into waste-hauling "luggers" at his 
facility and then haul the luggers to whatever landfill made 
sense at the time. One was too slippery in the rain. At anoth- 
er, if you timed it right, you could catch the gatekeeper on a 
coffee break. No records existed for which landfills were used. 
But one driver had testified that, during at least one year, 60% 
of the loads went to GEMS. (Others went to places such as the 
Helen Kramer Landfill.) So, the governments' theory was that 
anybody who showed up on Marvin Jonas' receivables ledger as 
having received a bill from him was presumed to have sent waste 
to him which went to GEMS. Small volume companies argued that a 
60% chance didn't prove that their single load went to GEMS. 
Others argued that their appearance on the ledger sheet was as a 
result of drum purchases, not waste disposal purchases, but their 
records for 1970-74 were gone so they couldn't prove it. In this 
case, as in virtually every other multi-party site, just about 
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every party has a story to tell about how someone else's view of 
the company's allocation is too high because of some issue of 
QQ&N: the quality or quantity of the company's waste or its 
nexus to the site. 

PJP 

In the PJP case, the Hudson County dump fire case 
discussed in the main text of this testimony, all the defendants 
in the state court case are collectively arguing that the money 
spent to put out the fire doesn't have anything to do with 
hazardous waste particularly since the fire was burning before 
the waste got there. Also, one defendant group, the industrial 
generators, are arguing - as they do at most sites - against the 
haulers. The industrial defendants say that they were in the 
business of making products and are responsible for them. The 
haulers, most of which have been absorbed by Waste Management and 
its subsidiaries, were licensed to be in the business of provid- 
ing waste collection and disposal services; they should bear the 
responsibilities of the proper performance of that business. The 
industries claim that those licensed haulers selected the sites, 
knew the conditions, and thus are the particularly appropriate 
parties to stand responsible for the disposal. They claim the 
industrial generators should only be responsible if the haulers' 
assets prove inadequate. Of course, they admit that, as between 
the manufacturers and the taxpayers, the liability scheme calls 
for the manufacturers to pay. The haulers counter by saying. 
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essentially, "What did we know from pollution? It was your 
stuff." 

BROS 

At the Bridgeport. Rental and oil Services (BROS) Site - 
a site whose 13-acre lagoon of oil was featured in the March 1985 
National Geographic and on the ABC T.V. show "The Killing Ground" 
- the industrial defendants found other ways to busy themselves. 
Typically, those singled out for liability by the ERA were 
parties which had been attempting to be environmentally responsi- 
ble by sending their solvents for incineration to a company 
licensed for such services, Rollins. When the material was off- 
loaded at Rollins, it was stored with other material with which 
it was chemically compatible until its time for the incinerator 
arrived. The complexities of compatibility caused Rollins to 
rent a few of the 93 above-ground tanks at BROS. The tanks were 
next to the lagoon and separated from it by an earthen dike. The 
ERA contended that one specific tank leaked on a specific date 
and that one other unidentified tank may have leaked on another, 
unidentified, date. Since the ERA had no idea who put the oil in 
the lagoon, it pursued the industries that sent their solvents to 
Rollins where the record showed that the solvents were trans- 
ferred to the BROS tanks. The ERA made this claim for all 
Rollins waste that reached BROS notwithstanding the fact that the 
shipment may have been after the date of the known spill and into 
a different tank where as much material was removed as was sent 
in over the course of the lease. The Agency felt no need to 
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explain how the hypothetically spilled aolecules hopped over the 
dike; it suggested there was a cross-connecting pipe system but 
that had been dismantled by the Corps of Engineers. 

On these facts, the industrial generators argued lack 
of proof to support their liability for the remedy cost of over 
$100 million. They were offended by the incredibly large expen- 
ditures and overruns in the performance of a remedy that arguably 
did more harm than good. So, they set about to find out whose 
oil it was. They found out the vast bulk of it came from the 
Department of Defense from such facilities as the Philadelphia 
Naval Yard and the like. 

LEhD SITES 

At the lead smelting sites around the country, as at 
the BROS site, the problems appear to arise from industries that 
are cooperating with the national interest of the environment and 
their own economic interest. They did so by recycling lead 
scraps. Typically, a manufacturing company that uses lead in its 
products will collect the scraps and send them to the smelter 
where they are taken into the smelter building and melted down 
and reformed into useable ingots. 

Often, these same smelters recycled used automobile 
batteries collected from hundreds of gas stations by putting them 
out in the parking lot, running over them with a bulldozer, 
sending scavengers in to pick the lead out, then pushing the 
balance off to the side into a landfill. The problems arose as 
lead "fines" washed off the parking lot or, as lead dissolved by 
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acid rain, leached out of the bottom of the landfill. The 
hundreds of gas stations claim innocence and entitlement to 
privileged treatment as a result of their small business status. 
The smelter may or may not have gone bankrupt. As a result, the 
industrial companies whose materials never were in the parking 
lot, or in the landfill, are pursued on the theory that some 
molecules of their material may have gone up the smelter flue or 
been spilled during delivery off-loading and ultimately found 
their way into the groundwater. 

It matters little to the government that there may be 
more lead content in the surface soils as a result of discharges 
of the exhaust of passing cars during the nation's 50-year use of 
leaded gasoline. To the government, the industries that thought 
they were recyclers are THE POLLUTERS and, with joint and several 
liability, they can be made to pay for the public purpose of 
protecting the groundwater from the lead deposits of others. 

In such cases, lawyers need only be willing to with- 
stand the scorn of politicians castigating big business for 
beating up on little business in order to serve their clients by 
bringing the suits against the hundreds of gas . stations. They 
can, however, do virtually nothing to defeat liability because 
the molecule-up-the-f lue theory appears to be sufficient under 
this law. Meanwhile the gas stations seek coverage from their 
insurers and a new wave of litigation begins. 

In short then, the amounts in controversy at these 
sites are sufficient to inspire companies to hire good lawyers to 
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minimize the companies' exposure. The lawyers^ in turn, can find 
enough legitimate issues that advance their clients' interests to 
justify their hire. 
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APPENDIX II 


X Wau/*J l‘K«. 'h ‘iJWre-SS Is 

One question^ T riiioh gam e wp dwri ag wy 

siohs WiLU Urn Ma j ority D i abcuimulLLi^^Otaf f whether th -^5 ^h ^ 
Superfund should be amended so that remedies that fall short of 
federal standards but which are acceptable to the states involved 
should be permitted. 

My answer is no for the reasons that follow.^ 

I know that in addressing these remarks to members of 
Congress, I am addressing an audience far more sophisticated in 
American political processes than I. So, I would simply remind 
the members that, generally, a "let the states do it" is the 
approach of those who are politically opposed to achieving the 
goals of the program at issue. As a person of Democratic lean- 
ings, I may poke fun at the Republicans that share my lunch table 
about the efforts to localize welfare reform. But as an amateur 
historian, I know the Dixiecrats used the same arguments to 
oppose Civil Rights and the Democratic President Woodrow Wilson 
used it to oppose the vote for women. 

There are, of course, some areas where the states are 
perfectly competent to and interested in effectuating a national 


^ That is not to say that I believe that experience will 
never show that a federal standard is too strict. Nor do I think 
the one-way — ratchet-the-standards-up — bias of anti-back 
sliding rules is supportable. The stringency of federal stan- 
dards can definitely be a problem if they are only expressed in 
terms of quantitative criteria, such as part per million, as 
distinguished from criteria that considers actual local effect. 
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will so that federal intervention is neither necessary nor 

appropriate. There is no state that wants to see hand-guns in 

piiblic schools. So, as the United States Supreme Court held in 

United States v. Lopez . 514 D.S. , 131 L.E. 2d 626 (1995), 

such a matter is better left to the states. 

But states do compete with one another for industry 

and, in the years before Superfund, that often meant disregarding 

the interests which the statute is designed to protect. 

Perhaps nowhere was this more clear than in the 1979 

ABC News television show which provided much of the political 

impetus upon which Superfund is based. That show was called "The 

Killing Ground." In it, the then and subsequent Democratic 

governor of Louisiana, Edwin Edwards, was being interviewed about 

the law of Louisiana which permitted the pollution of the bijou 

and left farmers with only the remedy of a few dollars to go buy 

another piece of land. He said. 

None of us, as far as I know, who are in a 
position of authority in the State apologize 
for that. 

We did what we thought was best for the peo- 
ple and the economy of Louisiana. We accom- 
modated to industry where we thought we could 
in order to get the jobs and the development. 

And, in some instances, we knowingly and 
advisedly accepted environmental trade-offs. 

In my state of New Jersey, under administrations of 

both parties (Governors Kean (R) , Florio (D) , and Whitman (R) ) , 

we have gone in an opposite direction partly because Super fund 

came along at precisely the time the State was realizing it had a 
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problem because it had regulated landfills as public utilities 
and had not permitted the rate formulas to include or require 
sinking funds for proper closure costs. 

GEMS, Helen Kramer, • I,one Pine, Global, Combe Fill, 
Sayreville III, and Sharkey's were all landfills for municipal 
trash in the pre-manifest era (pre-1978) . At Sharkey's, 
Sayreville, and Lone Pine, waste was dumped in what we then 
called swamps and now called wetlands. At other sites, the waste 
was dumped in sand pits (GEMS) or on farmland (Helen Kramer) . 

The hazards to groundwater under most of them was common to 
hazards common to similar sites all around the country regardless 
of whether there was "co-disposal" of industrial waste. At least 
one (Sharkey's) was benign, probably because it was partially 
located in a river and otherwise on a oft-flooded plain. All of 
these wound up as Superfund sites. Wags ask, "Why did New Jersey 
get all the Super fund sites and New York get all the rich law- 
yers?" Then, they respond, "New Jersey won the toss." The 
reality is that the New Jersey State government saw in this 
program a source of funds for proper closure of these sites. New 
Jersey also knew that Superfund site stigma would not lower its 
undeserved. Turnpike-based, reputation as an ugly place. So, it 
set about to tweak the numbers and put more sites on the list 
than any other state. Then, too, it was a way for New Jersey, 
chronically at the bottom of states in getting a percentage of 
its tax money back from Washington to get federal money. 
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If local, not national, standairds are to prevail. New 
Jersey will gain more Superfund dollars. The states whose 
governors hereafter think as Louisiana's governor did in 1979 
will gain more jobs'. In the long run, a greater percentage of 
the national economy will be conducted where the environmental 
standards are lower. 

It seems appropriate that I make another comment about 
this problem at this point. The fact is that environmental 
balkanization under Superfund is already in place. One current 
EPA policy is that sites will not be added to the National 
Priority List unless the application is supported by a letter 
from the governor. 
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Mr. McIntosh. Thank you, Mr. Lynch. 

Mr. Castle, the staff informs me that Mr. Parris had presented 
testimony for both of you, but do you want to add any additional 
comments at this stage of the hearing? 

Mr. Castle. Actually, my mission is just to answer questions, if 
there are questions. Being part of the consortium that Don was 
speaking of, we’re sort of on a joint venture here into answering 
any questions as witnesses to the subcommittee. I don’t have a pre- 
pared speech. 

Mr. McIntosh. Thank you for coming today. 

Let’s turn now to questions from the committee. Let me direct 
the attention of all of the witnesses to the charts there on the left. 
These are from the draft study that GAO will be talking to us 
about in the next panel. What they indicate are how long it takes 
to place a site on a Superfund National Priority List and how long 
it takes to complete the cleanup after they have been placed on 
that list. 

As you can see, the slope of those lines indicates that there’s a 
steadily increasing amount of time since 1986, for both of those de- 
cisions and actions to be taken. Back in 1986, when Congress reau- 
thorized the program, it took about 4 years to place a site on the 
Superfund list and then about 2 i/ 2 , maybe 3 years in order to clean 
it up. Today, in 1996, it takes a little less than 10 years to place 
it on the list and perhaps over 10 years to actually clean it up, 
making the total time over 20 years. 

In your experience, what would you recommend that we make for 
changes that would try to, perhaps in an ideal world, return the 
timeframe back to where it was in 1986, but at least make some 
dramatic changes. I think we can recognize that, in the last year 
or so, the time it takes to place a Superfund site on the National 
Priority List has started to come down, but, unfortunately, the 
cleanup time has continued to increase. 

Any recommended changes that you would have us recommend 
to EPA in this, or pass as a statutory change, in order to dramati- 
cally decrease the time for both of those decisions? 

Mr. Parris. On the average time it takes to clean up the Super- 
fund sites, I think the initiative that the EPA is starting to under- 
take, the assessment based on presumptive remedies, I think this 
is a good initiative to undertake if, in fact, it is done correctly and 
the correct presumptive remedies are, in turn, looked at. 

And I think, as I stated, we’ve got to get more science-based ini- 
tiatives, as opposed to engineering or physical removals of mate- 
rials on sites. There’s a lot of cutting edge science out there, not 
just what we talked about today. There are a lot of people looking 
at this problem, and a large quantity of them are small business- 
men such as ourselves. These fellows need to be heard, and they 
need to have access to EPA as do the large vendors. They need to 
cut through the red tape, and they need to get to the people that 
they have to get to. 

Mr. McIntosh. Let me pursue that, in particular, in the example 
you cited where you wanted to use bioremediation to actually clean 
up a site. Did EPA give any reasons for not even considering your 
proposal? I mean, was it just kind of a black hole, or did they give 
you some response? 
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Mr. Parris. Basically, none. We bantered back and forth a little 
bit, and talked about the reasons we could not or could, in fact, 
apply that remediation to this site. By the way, bioremediation is 
a presumptive remedy for wood treater sites; not the only remedy, 
but it is one of the ones that is considered foremost. 

Mr. McIntosh. So, under EPA’s own standard, what you were 
proposing fit into their presumptive remedies under their reforms? 

Mr. Parris. That is correct. 

Mr. McIntosh. But they wouldn’t even consider that proposal for 
that site? 

Mr. Parris. No, sir. 

Mr. McIntosh. To the best of your knowledge, they didn’t pro- 
vide any rationale for making that decision. 

Mr. Parris. They provided none. 

Mr. McIntosh. I must say that bioremediation, as you described 
it, does seem to have a great deal of promise, particularly because 
we would actually remove the toxic substances from the site and 
not have to create another wastesite somewhere else. I applaud you 
for promoting that as an effort, because I think ideas like that will 
let us actually do a lot better job of cleaning up the environment. 

Mr. Parris. Yes. And I might add, too, since it is done in place, 
we’re not talking about two different cleanup entities here. When 
ground water is, in fact, involved, it is cleaned up simultaneously 
with the soil. It’s a total package-type concept, and we don’t seg- 
regate it into, again, operable units or anything. We go in, we as- 
sess the site, and we treat what we see on a site-specific basis. 

Mr. McIntosh. You were willing to test this at your own expense 
at that site? 

Mr. Parris. That is correct. 

Mr. McIntosh. So they wouldn’t even allow you on the site to 
do that, at really no expense to the Government or any of the par- 
ties? 

Mr. Parris. No, sir. 

Mr. McIntosh. A real quick question, Mr. Lynch, and maybe we 
will give you time and some of my colleagues to answer this in 
more detail, but if you could be thinking of some particular exam- 
ples in making your points, which I found very telling in terms of 
the problems with litigation and the power of the bureaucratic im- 
perative. 

You have worked a lot in New Jersey, in that State? 

Mr. Lynch. Yes, sir. 

Mr. McIntosh. Are there some particular sites there that have 
been delayed as a result of those problems you raised? 

Mr. Lynch. There have been lots of delays in the cases that we 
deal with involving people fighting over issues that, unfortunately, 
they have to fight over under the structure of the statute; yes. In 
landfill cases where we are trying to remediate — the State threw 
a lot of landfills on the list at the outset — basically underlying deci- 
sions to throw municipal garbage into the ground water of what 
previously was a swamp or a sand pit. 

People realized that they are being asked, if they have one drum 
of dimethyl nasty, as an industry, to clean up what is essentially 
a public health problem resulting from an improvident siting of a 
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dump, and they fight it. They try to bring as many other parties 
in as they can. 

In the lead sites, where a responsible manufacturer may have 
been recycling its scrap lead to be cast back in ingots and brought 
back on the site, they are getting sued for joint and several liability 
because thousands of gas stations sent their used auto batteries to 
this place where they run over them with bulldozers, pick out the 
parts, and sweep everything off to the side. 

You wind up with lead in the ground, but the joint and several 
liability means the guy that just had sent product to get smelted 
and come back had a molecule go out of the stack, undoubtedly, 
somewhere along the way, and he’s jointly and severally liable for 
the whole bunch. And the gas stations are saying, “You can’t mean 
me,” and the operator is out of business. That’s the kind of site we 
have there. 

There’s currently ongoing a site for the 6 miles of the Passaic 
River. You know, Newark was founded in 1666. This is a 330-year- 
old industrial sewer, basically, and somebody is after one company 
to do a study that’s costing over $30 million, to find out what’s 
going on in the sediment, in the hope of possibly picking them up, 
putting them in drums at $500 a drum, to the depth of 10 feet, 100 
feet wide and 6 miles long, and shipping it off to Emile, AL. 

That company is running around trying to beat up on every other 
company that had anything within 100 miles — well, 10 miles any- 
how — to say, “You might have had one scintilla of stuff; therefore, 
you are joint and severally liable. Join me as we face this hundreds 
of millions of dollars of liability.” And people are saying, “Not me,” 
fighting it back and forth. You know, it’s providing a living for 
me — thank you very much — my kids are already through college. 
But as a matter of public policy, it’s crazy. 

Mr. McIntosh. You’re not able to get any actual cleanup done 
during all of that time. 

Mr. Lynch. We’re getting some sites done. We just finished a 
deal on the second phase of the Gems landfill where I’m common 
counsel. The first phase was $32.5 million. We brought it in on 
time and under budget. We’re now addressing the ground water. 
We got the $30 million raised, and the trust is formed to go deal 
with it, and the consent decree is out for public comment. 

We’ve got a lot of companies that are putting their shoulders to 
the wheel and willing to do it. A lot of them are saying, “Fm being 
dragooned. I’m facing Federal court for years and years and years, 
and they won’t let me out, and I really am a little part of it.” And 
frankly, they get their arms twisted, and they throw in $100,000 
and, you know, you start building a $30-million pot of such incon- 
veniences. That’s part of the reality. 

But there is progress being made. I’m not saying that. I think 
your question about how do we speed this thing up, respectfully, 
if you were the board of directors of an aircraft company that made 
planes that were unsafe, that were delivered late, that cost too 
much, and you aggravated the customers all along, you wouldn’t be 
sitting here saying, “How can I deliver them faster?” 

You know, you’re focusing on the wrong thing. The problem is 
structurally with the program. The agency, I believe — I’ve met an 
awful lot of very fine, intelligent people in that agency, and they 
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are trying to do what they are told. To judge them by how fast they 
are counting beans instead of how many lives and how much of the 
environment they are protecting for the dollars available is really 
the wrong way to go. 

Mr. McIntosh. So you are urging fundamental changes in the 
program. 

Mr. Lynch. Yes, sir. This generation ought to decide how much 
of its gross domestic product it can devote to what was disposed of 
before manifests were available in 1978 and go spend it and get 
bang for the buck. Right now we’re creating something, designating 
it a site, pushing it through the system, and wondering how long 
we can do it. We’re grading these people on sites, not lives. That’s 
stupid. 

Mr. McIntosh. Thank you. 

Mr. Sanders, do you have questions for this panel? 

Mr. Sanders. I do, just a few. Thank you very much, Mr. Chair- 
man. 

First of all, I want to thank all of you for coming. As you know, 
the concern that we had is not hearing from experts, but from peo- 
ple who are in the trenches. We appreciate it. The only concern 
that we had is, we received your testimony very, very late, and 
really didn’t have a chance to — and that’s not your fault at all. We 
understand that. 

The other point that I would simply make — and perhaps you 
would agree with me — there are some charts over there. Some of 
us have a problem with the methodology regarding that report. I 
don’t think any of you are experts in GAO methodology or in trac- 
ing how fast or not fast the Superfund has been cleaned up in the 
last 15 or 20 years. You don’t have any expertise in that, do you? 
You are businessmen who are involved in cleaning up Superfund, 
so you really don’t have much expertise in what you have been 
asked. 

Mr. Parris, I very much appreciate the thoughts that you shared 
with us and can appreciate your frustrations. I was a mayor of a 
city for 8 years. Dennis Kucinich is not here. He was mayor of 
Cleveland for a while. I think you would also agree that, on a par- 
ticular case, you went in with a proposal; you feel you were not 
treated appropriately by the EPA. You would undoubtedly agree, 
would you not, that there may be another side to the story? Maybe 
you’re right; maybe you’re not. But there are two sides to every 
story; is that correct? 

Mr. Parris. That’s correct. 

Mr. Sanders. And the problem that we all have, none of us real- 
ly have detailed information. I was a mayor. My God, how long it 
took; right? We have to read the reports, and we hear both sides, 
and we have to make difficult decisions. So you have come to us 
with a concern; maybe you’re right. I’m not here to say that you’re 
not. Maybe you’re not right. I don’t know. 

Mr. Lynch, I appreciate your thoughts. I think you made some 
very good points, but I did not hear you say that in recent years 
the situation has deteriorated, that it was really good during the 
1980’s, but in the last 3 or 4 years, since President Clinton has 
come in, there has been a rapid deterioration in progress. All of 
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these concerns are new, never been seen before. You didn’t say 
that, did you? 

Mr. Lynch. First of all, sir, I haven’t voted for a Republican since 
Goldwater. OK? So my inclinations are to your side of the fence. 
Frankly, the people I deal with at the EPA are the same. The fel- 
low that just recently was promoted to regional counsel. I’ve been 
dealing with him since 1984. The Government doesn’t have a finer 
lawyer. I have not seen policy changes really affect things in the 
trenches, for good or ill. People are just trying to get their job done. 
They have some pretty intelligent, creative people. 

Mr. Sanders. I would just say that I think — not for me to apolo- 
gize — I think you haven’t been treated quite the way you should 
have been. We need your expertise, because you’re out there doing 
the work, and we often don’t hear that. So I appreciate your being 
here, and thank you very much. 

That would be my remarks, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Sanders. 

Let me turn now to the vice chairman of the subcommittee, Mr. 
Sununu. 

Mr. Sununu. Thank you very much, Mr. Chairman, and thank 
you gentlemen very much for your patience today and your very 
substantive testimony. 

I believe you were here this morning to hear Congressman 
Pallone speak, and certainly I have a great deal of shared sense of 
concern. As he stated, nine Superfund sites in his district. Coming 
from the First District of New Hampshire, I’m sorry to say I have 
14 Superfund sites in my district. I will also agree with him that 
we have had some degree of success. The State agencies in our 
State have worked extremely hard, hand in hand, in some cases, 
with the EPA to make as much progress as is possible. 

But I think the underlying point that we need to stress in these 
hearings today isn’t a discussion about whether or not some suc- 
cess has been achieved, or a congratulation that technology may be 
improving and may hold some promise, the fact is, it takes a tre- 
mendous amount of time to clean up these sites. It has since the 
inception of the Superfund program. It takes far more time to clean 
up these sites, I think, than most people in the public realize. 

Equally important, there is great concern and a good deal of evi- 
dence that the amount of time to clean up a given site, many would 
agree, is increasing. I think most would agree it certainly isn’t de- 
creasing. And that’s what we ought to concern ourselves with is 
what’s happened to the process here and, more importantly, are 
there ways to improve the process. I think we’ve heard discussion 
today of improvements that might be made on the technological 
side, improvements that might be made on the legal side, and cer- 
tainly I hope that, as a committee, we can pursue these. 

I would like to address a few questions to Mr. Parris. Eirst, give 
us a feel for your organization. How many companies are we talk- 
ing about in your consortium that are dealing with these more for- 
ward-thinking technologies? How many professionals are we talk- 
ing about? Give us a sense of where they are located and to what 
extent they have been able to get themselves involved in some, if 
any, of the existing NPL-listed sites. 
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Mr. Parris. Basically, we have approximately 20 people in the 
consortium at this time, and they range from New York State down 
through Georgia, the Carolinas, Florida, and as far west as Ohio, 
Indiana — pretty much on the East Coast. Basically, we are brought 
together via the computer, Interneting, working with new ideas, 
putting things on the Internet, buzzwords that would attract people 
and different types of technologies to respond. 

We’ve gotten people that have gotten into the phytoremediation, 
the use of plants to sequester heavy metals and this sort of thing. 
Biomats; we have some gentlemen that are very into that. But, 
again, our main focus — we can do the pump-and-treat systems, we 
can do the dig-and-haul, if that’s required — but I think, right now 
and with the expertise that we have with these people, it’s just out- 
dated, old technology that we just don’t want to deal with, and we 
have a much better way to do it. 

We don’t, again, look at operable units. We can clean a site of 
all the contaminants as a single unit, and we can do it very pro- 
ficiently. We look at co-treatments, for example. Mr. Castle is an 
expert in polymer chemistry. And we’ve developed a lot of co-treat- 
ments that were not available several years ago. 

Everything that we do, co-treatments, different types of hydro- 
logical manipulation, anything that we can do to increase the via- 
bility of the cells to cause this type of remediation to go on — after 
all, we’ve got to give an environment for the organisms to work, 
and this is something that was overlooked in the past. 

In this consortium, these people that are involved, the polymer 
chemists, the chemists, the biochemists, the microbiologists, we’re 
all looking at ways to improve the plight of the organism in the 
ground. We’re looking to increase viability. We’re looking to in- 
crease cell counts, and ultimately to reduce the time that it takes 
to clean up these sites. 

Mr. SUNUNU. What percentage of the NPL sites that are out 
there do you think would be suitable candidates for the bioremedi- 
ation techniques? 

Mr. Parris. I would estimate in excess of 90 percent. 

Mr. SUNUNU. Primarily those that are petroleum-related? 

Mr. Parris. Right. Now we’re starting to get into chlorinated sol- 
vents. We’re doing very extensive work on chlorinated solvents, 
which a few years ago were not even considered to be bioremedi- 
able. 

Mr. SUNUNU. Are there any other sites out there or how many 
sites out there that you are aware of that are at least experi- 
menting or allowing some sort of limited usage of bioremediation 
to take place? 

Mr. Parris. That would be hard to say. There are sites. As I indi- 
cated, the presumptive remedy for wood treater sites is, in fact, bio- 
remediation, and there have been quite a few sites that have been 
cleaned up partially using that technology. 

Here again, bioremediation comes in a lot of different flavors, 
and it’s dependent on the type of technology that you have, the peo- 
ple that are administering it, and the professionals that know how 
to increase the productivity of the cells. It’s not just a simple aug- 
mentation with carbohydrates, and this sort of thing, in the soils. 
It’s actually increasing the population of specific strains of orga- 
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nisms in the ground that can metabolize the various organics, get 
those high enough so that they outcompete the other organisms 
and focus directly on the contaminant. 

Mr. SUNUNU. Thank you very much. 

Mr. McIntosh. Thank you, Mr. Sununu. 

Let me check to see if there are any other questions for this 
panel. 

Mr. Waxman. Mr. Chairman, I don’t want to ask any questions 
of this panel, but I want to thank them for their presentations. If 
they wouldn’t mind, when I get a chance to review their testimony, 
I might ask them to submit some responses in writing so we can 
have it for the record. 

Mr. McIntosh. And we will keep the record open in order to do 
that. 

Let me just say, I do appreciate your coming and your testimony, 
and I think a couple key points have come out of it. One is that 
some of the reforms that were, in fact, put into place need to be 
more fully utilized out in the field. 

And, Mr. Parris, you’ve got bioremediation as one example of 
that. 

I think your point, Mr. Lynch, that when you’ve got a bad sys- 
tem, good people can’t do a good job, and that they are not person- 
ally responsible for that; they are trying to do their best, but the 
system itself leads to results that none of us want. 

So I do appreciate all of you coming and testifying today and 
helping us build this record. It is my fondest hope that we can see 
some reform in this area in this Congress, in a bipartisan fashion. 
We got close last time, and I think we’ve got a chance this time. 

Mr. Lynch. May I respectfully sensitize you to one thing raised 
in the comments about Mr. Pallone’s testimony. And I ask you, in 
testing these data, to keep this point in mind, because I think you 
will find it helpful. Three of the sites that Mr. Pallone cited were 
EPA emergency response or quick remedial action. I’m not talking 
about what — that’s probably a pretty good program. 

The Kenbuck site was essentially a single party, the owner, SCP, 
now Waste Management — they claim they are only an operator or 
only a transporter — it was a single-party cleanup site, and that’s 
not a part of the program that’s having the problem. 

When you see data like this and you have those kinds of things 
mixed in, you ought to be sensitive to the fact that most of the 
grievances come from what are called multiparty sites. Somebody 
sent a little bit of waste somewhere with a bunch of other people. 
That’s a discrete universe that is mixed in there. Unless you are 
sensitive to that, you’re going to miss a lot of what really you’re 
going to have to deal with. 

Mr. McIntosh. Let me make sure I’m following you. The prob- 
lems are much greater in the multiparty sites than in the single 
party? 

Mr. Lynch. By orders of magnitude. The potential for govern- 
mental abuses, in terms of overbearing on the poor guy that gets 
caught, are much greater. 

Mr. McIntosh. That’s very helpful. 

Thank you all. We appreciate your coming. 
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Let us move now to our second panel: Mr. Peter Guerrero, who 
is the Director of Environmental Protection Issues; Mr. Stanley 
Czerwinski, Associate Director; Mr. Jim Donaghy, who is Assistant 
Director; and Mr. Mitchell Karpman, who is a statistician, all from 
GAO; and then Mr. Elliot Laws, who is the Assistant Adminis- 
trator for Solid Waste and Emergency Response. 

Mr. Laws, thank you for coming today. I understand it’s your last 
day of service in that position. I congratulate you on serving the 
public and appreciate your coming before us. 

It is my understanding that Mr. Waxman and Mr. Sanders would 
like us to implement the new rule that we have of allowing each 
side to have 30 minutes uninterrupted to question the panel as a 
whole. 

Mr. Waxman. Mr. Chairman, I know that we’re going to have 
some more extensive questions. Maybe we can just allow a little bit 
more leeway on the timing to pursue those questions. I don’t know 
if we need to be rigid in saying a half hour each side. However you 
want to conduct it. 

Mr. McIntosh. A little extra time for the entire panel after they 
have presented. 

Mr. Waxman. Yes. Let them present their testimony, and then 
if the chairman would be indulgent with the Members to some ex- 
tent. I know I probably would take 10 minutes rather than 5 min- 
utes. So maybe we can just handle it on an informal basis. 

Mr. McIntosh. If no one objects, I am very happy to do that. 

OK. If all of the witnesses would please rise and repeat after me. 
[Witnesses sworn.] 

Mr. McIntosh. Thank you very much. Let the record show that 
each of the witnesses answered in the affirmative. 

Let me now turn to Mr. Peter Guerrero. If you could please sum- 
marize for us the findings of your draft report and any other re- 
marks that you would like to make. 

STATEMENTS OF PETER GUERRERO, DIRECTOR, ENVIRON- 
MENTAL PROTECTION ISSUES, RESOURCES, COMMUNITY 
AND ECONOMIC DEVELOPMENT DIVISION, GENERAL AC- 
COUNTING OFFICE, ACCOMPANIED BY STANLEY 
CZERWINSKI, ASSOCIATE DIRECTOR; JIM DONAGAHY, AS- 
SISTANT DIRECTOR; MITCHELL KARPMAN, MATHEMATICAL 
STATISTICIAN; AND ELLIOT LAWS, ASSISTANT ADMINIS- 
TRATOR FOR SOLID WASTE AND EMERGENCY RESPONSE 

Mr. Guerrero. Thank you, Mr. Chairman. 

We are pleased to present the results of our examination of the 
times to complete the evaluation and cleanup of Superfund sites. 
This work was done at the request of the chairman of the House 
Government Reform and Oversight Committee, and we plan to 
issue a report on our findings to the committee next month. 

We divided the Superfund process into two major segments: first, 
the evaluation phase that occurs from the time a site is discovered 
to when it is finally placed on the Superfund cleanup list; and sec- 
ond, the cleanup phase that occurs after listing, during which more 
site studies are done and cleanup remedies are selected, designed, 
and constructed. Each of these phases are represented in the 
charts to your left. 



106 


First, I would like to discuss the earlier of these phases, from the 
time of discovery to listing. As the chart illustrates — and that’s the 
closest one to you — the sites that were listed in 1996 were discov- 
ered an average of 9.4 years earlier. While this is an improvement 
over 1995, it is longer than earlier listing times. 

SARA requires EPA to evaluate sites for listing within 4 years 
of discovery. However, the percentage of sites for which EPA has 
made listing decisions within 4 years of discovery has decreased in 
each succeeding year, from 51 percent in 1987 to 36 percent in 
1991, the last year for which it is possible to measure these per- 
centages. 

There are a number of reasons why the time from discovery to 
listing has increased over the years. A major factor was that the 
Superfund program started with a backlog of sites awaiting evalua- 
tion, so not all sites could be processed at once. Other factors in- 
clude revisions to eligibility standards that require the re-evalua- 
tion of many sites, the need to seek State concurrence for listing, 
and reductions in the annual number of sites that EPA added to 
Superfund in more recent years. 

This last factor will have a profound influence on listing times 
in the future. In recent years, EPA has concentrated on cleaning 
up sites that have already been listed. As a result, EPA has re- 
cently added an average of only 16 sites per year to the National 
Priorities List for cleanup. Yet somewhere between 1,400 and 2,300 
more sites could potentially be added in the future. 

I would now like to turn to the time it takes to complete cleanups 
after sites are added to the Superfund list, the time period rep- 
resented by the next chart, the chart in the middle. As you can see, 
cleanup projects were completed in fiscal year 1996 onsites that 
had been placed on the Superfund list on an average of 10.6 years 
earlier. 

As with listing, cleanup completion times have also increased 
over the history of the program. EPA set a goal in 1993 to complete 
cleanup within 5 years of a site’s listing, using this as a reasonable 
benchmark for the program. We found that the percentage of clean- 
ups within 5 years of listing has increased from 7 percent for sites 
listed in 1986 to 15 percent of sites listed in 1990. 

Overall, EPA has completed construction of cleanup remedies at 
over 418 Superfund sites, and construction is underway at another 
491 sites. The increase in cleanup times was accompanied by a 
marked increase in the time taken to select cleanup remedies or 
the study phase of the cleanup process, and a time, also, during 
which attempts are made to reach settlements with parties respon- 
sible for contamination of sites. 

This study phase was completed in about 2 V 2 years after listing 
in 1986, but took about 8 years after listing in 1996. EPA officials 
attributed this increase and the increase in listing times to the 
growing complexity of sites, efforts to reach settlements with par- 
ties responsible for contamination, and resource constraints. 

In conclusion, Mr. Chairman, I would like to make a number of 
points. First, average times to cleanup and list sites have increased 
over the history of the program. Increasing cleanup times are a 
concern because of the large number of sites that could be listed 
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in the future, as well as the amount currently in the cleanup pipe- 
line today. 

As the third chart shows, while EPA has made progress at many 
sites, completing the construction of remedies at over 400 sites, 
construction work does still remain to be completed at up to 800 
more. In addition, from 1,400 to 2,300 sites could be added to 
Superfund in the future. 

Second, EPA has a number of reform initiatives underway to re- 
duce timeframes and costs, but evidence that they are accom- 
plishing this is largely anecdotal. Our analysis, while showing the 
progress of the program and the trends associated with the time 
required for key segments of the Superfund process, does not allow 
us to assess whether these reform initiatives are having the in- 
tended effect of lowering program timeframes and costs. 

I should add that showing these effects is difficult, since these re- 
forms were largely put into place in 1994, or more recently and, by 
EPA’s own admission, could take up to a decade to show results. 

Finally, measuring the results of a program as complicated as 
Superfund is a challenging task at best. The approaches we have 
used have the advantage of showing both how long it has taken to 
complete Superfund actions as well as whether Superfund’s legisla- 
tive and program goals are being met. They also highlight the 
growing times being spent deciding what to do with sites in com- 
parison to the relatively short times actually spent cleaning them 
up. 

This concludes my statement. As you know, we will be working 
with the committee and others to support the Congress as it works 
to reauthorize Superfund. I will be happy to answer your questions. 

[The prepared statement of Mr. Guerrero follows:] 
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Statement by Peter F. Guerrero, Director, 
Environmental Protection Issues, 

Resources, Community, and Economic Development 
Division 

Mr. Chairman and Members of the Siibcoimtiittee : 

We are pleased to present the results of our examination of trends 
in the time taken to complete {Ij evaluations of hazardous waste 
sites for placement on the National Priorities List (NPL) — the 
Superfund program's list of the nation's worst hazardous waste 
sites--and (2)' cleanup of sites following their listing. This work 
was done at the request of the Chairman, House Government Reform 
and Oversight Committee. We plan to issue a report on our findings 
to the Committee within the next month. The pace of Superfund 
cleanups has been a long-standing concern of the Congress and the 
Environmental Protection Agency (EPA) . In the 1986 Superfund 
Amendments and Reauthorization Act [SARA) , the Congress set time 
goals for EPA to (1) evaluate sites for possible placement on the 
NPL. and (2) begin various cleanup actions. EPA has also 
established targets for processing Superfund sites for budgeting 
and planning purposes . 

In summary, we found that; 

For sites listed in 1996, it took an average of 9.4 years from 
site discovery to final listing on the National Priorities 
List. While this is some improvement over 1995, it is still 
longer than earlier listing times. For sites listed from 1986 
to 1990, it took an average of 5.8 years from discovery to 
listing. SABA requires EPA to evaluate nonfederal sites for 
listing, where warranted, within four years of their 
discovery.*- Listing decisions were made within four years of 
discovery for 43 percent of the sites discovered from 1987 
through 1991. A number of factors contributed to the long 


‘This statement focuses on nonfederal sites, since they make up 
about 87 percent of all Superfund sites. However, our upcoming 
report to the House Government Reform and Oversight Committee on 
Superfund evaluation and cleanup times will present data on both 
federal and nonfederal sites. 
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time needed to list a site, including a backlog o£ sites 
awaiting evaluation and EPA's ea^hasis on completing already 
listed sites. 

Cleanup completion times have also lengthened. From 1986 to 
1989 , cleanup projects were finished, on average, 3.9 years 
after sites were placed on the National Priorities List. By 
1996, however, cleanup completions were averaging 10.6 years. 
SARA did not set deadlines for completing cleanups within a 
certain number of years, but EPA set an expectation for fiscal 
year 1993 for its regions to complete cleanup within 5 years 
of a site's listing. At ten percent of sites listed from 1986 
through 1990, cleanup projects were completed within 5 years 
of listing. Much of the time taken to complete cleanups is 
attributable to the early planning phases of the cleanup 
process, when cleanup remedies are selected. Less time has 
been spent on actual construction work at sites than on 
selecting remedies. EPA officials attributed the increased 
completion times for cleanups to the growing complexity of 
sites, efforts to reach settlements with parties responsible 
for site contamination, and resource constraints. 

BACKGROUND 

In 1980, the Congress passed the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA) , commonly known 
as Superfund, to clean up highly contaminated hazardous waste 
sites. The act gave EPA the authority to clean up the sites or to. 
compel the parties responsible for the contamination to perform the 
cleanups. As of November 6, 1996, there were 1,205 sites on the 
NPL and another 52 had been proposed for listing. One hundred 
fifty-one of the currently listed sites are federal sites. 
Currently, EPA has completed constructing cleanup remedies at 418 
sites and has construction under way at another 491 sites. 
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Cleanup actions fall into two broad categories: removal actions 
and remedial actions. Removal actions are usually short-term 
actions designed to stabilize or clean up a hazardous site that 
poses an immediate threat to human health or the environment. 
Remedial actions are generally longer-term and usually costlier 
actions aimed at implementing a peirmanent remedy. Sites referred 
to EPA for consideration under Superfund are screened through a 
number of evaluations leading to a decision about whether to place 
the site on the NPL. Once listed, sites are further studied for 
risks and cleanup remedies are chosen, designed, and constructed. 
(See app. I for a more detailed description of the Super fund 
evaluation and cleanup processes.) 

To promote timely cleanups, SARA required EPA to evaluate sites for 
listing within four years of their discovery if EPA determines that 
such evaluation is warranted.^ In 1992, EPA developed techniques 
to speed up the evaluation and cleanup of sites. These techniques 
included the expanded use of removal actions and the merging of 
certain site evaluations. EPA pilot-tested these techniques in 
1992 and declared them operational in 1994. For planning its 
Superfund activities, EPA set an expectation for 1993 that sites 
would be cleaned up within 5 years of being listed. EPA officials 
said that they have not formally revised the expectation, but now 
believe that sites will be cleaned up within 7 or 8 years of their 
listing. 

For our review, we asked EPA to provide us with data on the time 
taken to evaluate sites for possible placement on the NPL and to 
complete cleanups of listed sites. The source of the data was 
EPA's Comprehensive Environmental Response, Compensation, and 
Liability Information System (CERCLIS) , which is the official 
repository of Superfund data. To measure the time taken to 


^SARA requires that this determination be made on the basis of a 
site inspection or a preliminary assessment. 
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evaluate sites for listing, we identified sites that were added to 
the NPL each year and calculated the time between their listing and 
their "discovery", i,e., their entry into CERCLIS. To measure the 
time for the cleanup process following listing, we identified the 
"operable units''^ at which remedial actions had been completed each 
year and calculated the time between the end of the remedial action 
and the date the site was added to the NPL. 

This use of a "date of event" analysis (NPL listing, completion of 
cleanup) was chosen because of its usefulness in showing the 
productivity and management of Superfund resources over time. It 
takes into consideration the actual number of listings or cleanup 
completions in a given year regardless of when sites were first 
discovered or listed on the NPL. Our approach is consistent with 
how EPA has measured the program's accomplishments, 

We also attempted to measure the trends in time taken to complete 
listings and cleanups, using SARA'S and SPA's own standards as 
benchmarks. Because these standards set four and five year 
completion goals, our analysis was limited to sites discovered or 
listed not later than 1991. Because EPA's initiatives to speed up 
cleanups were introduced after this time, their effect on, achieving 
the standards cannot yet be determined. We are, however, currently 
reviewing the implementation and possible effects of these 
initiatives . 

PLACING A SITE ON THE NPL TAKES 
LONGER 


^EPA may divide a site into two or more "operable units" 
corresponding to different physical areas at a site or different 
environmental media (such as soil or groundwater) to be cleaned up. 
There are an average of 1.8 operable units at nonfederal Superfund 
sites . 
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The time between discovering a site and placing it on the NPL has 
increased over the life of the Superfund program. (See fig. 1.) 

Figure 1 : How Long it Took on Average to Place Sites on the NPL 


Years 



No sites were placed on the NPL in fiscal years 1968 and 1992. Data for fiscal year 1996 exclude 
three sites that were added to the NPL without undergoing the usual evaluation because they 
posed imminem public health risks. 

As figure 1 indicates, sites listed in fiscal year 1996 had been 
discovered an average of 9.4 years earlier, down from 11.4 years in 
fiscal year 1995.* SARA required EPA to evaluate nonfederal sites 
for listing, where warranted, within four years of their discovery. 
For those sites discovered from fiscal years 1987 through 1991, 43 
percent had decisions regarding whether or not to list the site 
made within four years of discovery. However, the percentage of 
sites for which decisions were made within four years of discovery 


*Sites listed in the first quarter of fiscal year 1997 had discovery 
dates averaging 11.2 years before listing. The sites added to the 
NPL during this first quarter were discovered as recently as 1993 
and as long ago as 1979. 
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decreased in each succeeding year from 51 percent in fiscal year 
1987 to 36 percent in fiscal year 1991, 

Although average processing times have lengthened, EPA can move 
quickly to list some sites if circumstances warrant. For example, 
in 1996, it listed three sites within about 9 to 12 months of their 
discovery when the Public Health Service's Agency for Toxic 
Substances and Disease Registry issued a public health advisory 
concerning the sites. EPA used an expedited process that bypassed 
its normal evaluation process to list these sites. In addition, 

EPA may undertake removal actions at sites to deal with imminent 
threats before the sites are listed. However, listing is necessary 
before the full range of problems presented by many sites can be 
addressed under Superfund. 

The increase in the time taken to complete site listing is 
primarily a result of delays in processing sites during the end 
stage of the listing process, that is, after the sites have been 
inspected and the final analysis needed to evaluate their 
eligibility is done. {See app.I for a description of the Superfund 
process for evaluating sites for listing and cleanup.) The time to 
complete this end stage rose from 1.7 years for sites proposed for 
the NPL in fiscal year 1986 to about 6 years for sites proposed for 
the NPL in fiscal year 1996. 

CLEANmG_UP_SLTES^„TAK_ING_X<3m£^ 

The average time between placing sites on the NPL and completing 
cleanups at these sites increased from 2.4 years for sites 
completed in 1986 to 10.6 years for sites completed in 1996. 

Figure 2 shows, for fiscal years 1986 through 1996, the average 
time between placing sites on the NPL and completing the cleanups 
at the operable units at these sites. 
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Fi gure 2: How Long It Took on Average to Complete Superfund Cleanup Projects 

Years 



As the figure shows, the average time taken to complete cleanups of 
operable units has grown progressively longer. In 1996, cleanup 
completions averaged 10.6 years for operable units. SARA did not 
set deadlines for completing cleanups within a certain number of 
years, but EPA set an expectation for fiscal year 1993 that its 
regions would complete cleanup within five years of a site's 
listing. Ten percent of sites listed from 1986 through 1990 had 
cleanup completions on at least one operable unit within 5 years of 
listing.^ The percentage of sites with five-year completions 
increased from 7 percent for sites listed in fiscal year 1986 to 15 
percent for sites listed in fiscal year 1990. 

The increase in overall cleanup times was accompanied by a marked 
increase in the time it has taken to complete the selection of 
cleanup remedies--the study phase of the cleanup process and a time 


^Four percent of the sites listed from 1986 to 1990 had cleanups at 
all operable units within five years of listing. 
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during which attempts are made to reach settlements with parties 
responsible for contaminating sites. Sites that completed this 
phase in, 1986 had been listed an average of about 2-1/2 years 
earlier and sites that completed the phase in 1996 had been listed 
an average of about 8 years earlier. 



TAKRH TO t.IST AND CLEAN UP SITES 

The Superfand database, which was the primary source for the data 
presented in this statement, does not contain all of the 
information needed to fully explain the reasons for the changes in 
evaluation/listing and cleanup times over the history of the 
program. However, our past reviews and discussions with EPA 
officials indicate some of the factors that have lengthened listing 
and cleanup times. 

There are a number of reasons why the time from discovery to 
listing has increased over the years. A major factor was that the 
Superfund program started with a backlog of sites awaiting 
evaluation so that not all sites could be processed at once.® In 
addition, program changes — such as revisions to eligibility 
standards requiring the reevaluation of many sites, the need to 
seek state concurrence for listing sites, and reductions in the 
annual number of sites that EPA added to Superfund — have also 
caused delays. In addition, EPA reallocated its budget between 
1994 and 1996, cutting funds for assessing sites by some 50 
percent. EPA officials said that the agency's current priority is . 
to finish cleaning up sites that have already been listed. The 
challenge for the future is indicated by the large number of sites 
that could enter the program in the future and the small number of 
sites that have been admitted to the Superfund program in recent 


® Of the 40,665 sites referred to EPA for Superfund evaluation 
through 1996, 14,697 came into the program by 19S2. 
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years. In a 1996 report,’ we estimated that between 1,400 and 
2,300 sites could be added to Superfund in the future. In 
contrast, an average of 16 sites per year were admitted to the 
program in the period from 1992 through 1996. 


EPA officials said that the upward trend in cleanup times might be 
linked to the completion of more difficult cleanups. Our work 
supports this explanation. In September 1994, we reported® that 
EPA's data revealed longer average cleanup times for ongoing 
projects than for those already completed. In that report, we said 
that despite EPA's efforts to expedite cleanups, cleanup times 
might grow longer because these ongoing projects were more complex. 
EPA officials also said that the time taken to find the parties 
responsible for contaminating sites and reach cleanup settlements 
with them can. increase cleanup times. The officials thought that 
funding had affected the pace of cleanups. For example, they said 
that because of budget constraints, EPA was not able to fund $200 
million to $300 million in cleanup projects in fiscal year 1996. 

In addition, EPA has shifted funding away from selecting remedies 
and toward the design and construction phases of the cleanup 
process. As indicated, the Superfund phase ending in the selection 
of remedies has increased greatly over the years. 

OBSERVATIONS 

Sites that have recently completed the Superfund listing process 
have taken over 9 years and those that have recently completed the 
cleanup process have taken over 10 years. These completion periods 
have generally lengthened over the history of the program. 


^ Impact on State s of Cappincr Superfund Sites (GAO/RCED-96-106R, 
Mar. 18, 1996) . 

° Superfund: Status, Cost, and Timeliness of Hazardous Waste Site 

Cleanups (GAO/RCED-94-256, Sept. 21, 1994). 
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Increasing completion times are a concern because of the amount of 
remaining listing and cleanup activity still to be addressed in the 
Super fund program. 

EPA has made progress at many sites — completing the construction of 
remedies at 418 sites--but construction work remains to be 
completed at about 800 NPL sites, and 1,400 to 2,300 sites could 
still be added to Superfund in the future. EPA officials believe 
that recent initiatives will speed up both the listing and cleanup 
of sites. They told us that they expect to report on the effects 
of some of these initiatives in the near future. 

Our analysis identified where times have risen, but further 
evaluation is needed to pinpoint the causes. We will be working 
with this Committee and others during the year to help answer some 
of these questions. For example, we are currently reviewing EPA's 
recent initiatives to speed up site processing and implement other 
administrative reforms. 


Mr. Chairman, this concludes my prepared statement. I will be 
happy to respond to your questions or the questions of Committee 
members . 
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APPENDIX I 


APPENDIX I 


THE SUPERFUND PROCESS 


STEPS IN THE PROCESS OF LISTING A SITE 


The Environmental Protection Agency's (EPA) regulation implementing 
the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 (CERCLA) outlines a formal process for 
placing hazardous waste sites on the National Priorities List 
(NPL) . (See fig.I.l. ) 

Figure I.l: How Sites Get on the NPL 


Site Discovery 


I 


Preliminary Assessment 


Site Inspection 


I 


Hazard flanking System 


* 

Proposal to the National 
Piiori^es List 


Final Listing on the 
National Priorities List 


•Source: EPA. 
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The listing process starts when SPA receives a report of a 
potentially hazardous waste site. - State governments or private 
citizens most often report nonfederal sites. EPA enters 
potentially contaminated private sites into a database Icnown as the 
Comprehensive Environmental Response, Compensation, and Liability 
Information System (CERCLIS) . EPA or the state in which a 
potentially contaminated site is located then conducts a 
preliminary assessment to decide whether the site poses a potential 
threat to human health and the environment. 

If the site presents a serious, imminent threat, EPA may take 
immediate action. If the preliminary assessment shows that 
contamination exists but does not pose an imminent threat, or if 
the site continues to pose a problem following an immediate action, 
EPA may proceed to the next step of the evaluation process, the 
site inspection, which takes a more detailed look at possible 
contamination. If at any point the site is found not to pose a 
potential threat, the site can be eliminated from further 
consideration under CERCLA. 

Using information from the site inspection, EPA applies the hazard 
ranking system to evaluate the site's potential risk to public 
health and the environment. The hazard ranking system is a 
numerically based scoring system that uses information from the 
preliminary assessment and the site inspection to assign each site 
a score ranging from 0 to 100. This score is used as a screening 
tool to determine whether a site should be considered for further 
action under CERCLA. Sites with a score of 28.50 or higher are 
considered for placement on the NPL. EPA first proposes a site for 
placement on the NPL and then, after receiving public comments, 
either places it on the NPL or removes it from further 
consideration. Hazardous waste sites on the NPL represent the 
highest priorities for cleanup nationwide. 
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STEPS IN THE PROCESS QF CLEANING OP SITES 

EPA's regulation implementing CERCLA also outlines the remedial 
process for cleaning up sites on the NPL. (See fig. I. 2.) 



Source: EPA. 

Remedial responses to NPL sites consist of several phases. First, 
through the remedial investigation and feasibility study, 
conditions at a site are studied, problems are identified, and 
alternative methods to clean up the site are evaluated. Then, a 
final remedy is selected, and the decision is documented in a 
record of decision. Next, during an engineering phase called the 
remedial design, drawings and specifications are developed for the 
selected remedy. Finally, in the remedial action phase, a cleanup 
contractor begins constructing the remedies according to the 
remedial design. Once EPA and the state in which the site is 
located determine that the work at a site has achieved the desired 
cleanup goals, the site can be removed (deleted) from the NPL. 

( 160329 ) 
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Mr. McIntosh. Thank you very much, Mr. Guerrero. 

Let me turn now to Mr. Laws. If you could share with us your 
testimony. Thank you. 

Mr. Laws. Good morning, Mr. Chairman. Thank you very much. 
I have a written statement for the record. 

I am pleased to appear here today to discuss the current status 
of the Superfund program, focusing on the accomplishments of our 
administrative reforms. Mr. Chairman, as you know, the agency 
has a policy that its representatives not testify on draft reports. 
Therefore, I will not be able to comment today on GAO’s draft re- 
port and testimony, nor will I be able to answer questions con- 
cerning the draft report and testimony. 

I will be happy to answer questions about the current status of 
the Superfund program, and once the GAO report is completed and 
the administration has had an opportunity to review it, an agency 
representative will be pleased to testify before the subcommittee 
about the report. 

Today, the Superfund program is hard at work cleaning up toxic 
wastesites and protecting human health and the environment. Un- 
fortunately, the current success of the program is seldom accu- 
rately characterized. In the past few weeks, several public state- 
ments were made that only 30 Superfund sites have been cleaned 
up. Statements like that are so patently false that I would like to 
take this opportunity to set the record straight. 

Mr. Chairman, today 418 Superfund sites have been cleaned up. 
More than 480 additional Superfund sites have cleanup construc- 
tion underway. In other words, 70 percent of all Superfund sites 
are either cleaned up or under cleanup construction. Today, EPA 
is protecting thousands of families along the Gulf Coast of the 
United States by cleaning up homes and small businesses poisoned 
by the misapplication of the pesticide methyl parathion. 

This is just one of the sites that the Superfund program has ad- 
dressed, immediate threats to human health and the environment. 
We have performed over 4,000 of these emergency cleanup actions. 

The current success of the Superfund program can, in part, be 
attributed to the administrative reforms undertaken by EPA and 
the Clinton administration. Three rounds of administrative reforms 
and selected Federal facility reforms were developed to increase the 
pace of cleanup and ensure the selection of commonsense, protec- 
tive cleanups, and increase the fairness of the liability system, 
while reducing litigation and transaction costs. 

These reforms are working. In a report issued in December 1996, 
the Superfund Settlements Project acknowledged the agency’s sub- 
stantial track record since the agency began implementing the ad- 
ministrative reforms. I believe others have made reference to that 
report, as well. This is a private analysis of just a sample of our 
administrative reforms, and it supports the findings of our Super- 
fund Administrative Reforms Annual Report for fiscal year 1996. 

Our administrative reforms were based on a fundamental set of 
principles. EPA set out to increase the pace of cleanups, lower the 
cost of cleanup, while maintaining long-term protection of human 
health and the environment, and promote fairness in the Super- 
fund liability system, while reducing litigation and trans- 
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action costs. We sought to involve States and communities in 
Superfund decisionmaking, and promote the economic redevelop- 
ment of Superfund and brownfields sites. 

As I mentioned, pace of cleanup is one of the program areas that 
EPA administrative reforms have focused on. Historically, the pace 
of Superfund cleanups has been affected by many factors. In the 
early years of the program, there was a tremendous agency learn- 
ing curve on how best to cleanup Superfund sites. Congressional 
review of site-specific listing and remedy decisions and lapses in 
program funding have also affected the pace of cleanup. 

I will briefly discuss some of the administrative reforms, and a 
more detailed summary of them appears in my written testimony. 
To increase the pace of cleanup, EPA is using more standardized 
or presumptive remedies. These remedies are based upon the sci- 
entific and engineering experience which we have gained from hun- 
dreds of cleanups performed or overseen by the agency. Presump- 
tive remedies allow us to simplify and expedite the remedy selec- 
tion process. 

To reduce cleanup costs, EPA has established a Remedy Review 
Board to review proposed high-cost remedies at Superfund sites. In 
fiscal year 1996, the board reviewed 12 proposed cleanup remedies, 
resulting in potential future savings of $15 million to $30 million 
in cleanup costs. 

We also established a technical review process where targeted 
remedies are reviewed to determine whether new cleanup tech- 
nologies may be applied that will reduce the cost of cleanup while 
still providing the long-term protection of human health and the 
environment. These reviews alone have provided approximately 
$280 million in potential future cost savings. 

EPA is now offering orphan share compensation to encourage 
settlements and reduce litigation and transaction costs. Under the 
new orphan share administrative reform, EPA offers to forgive past 
costs and future oversight costs of settling parties to cover all or 
a portion of the orphan share represented by insolvent parties. In 
fiscal year 1996, the agency offered more than $57 million in or- 
phan share compensation to responsible parties at 24 Superfund 
sites. 

EPA has increased liability fairness and efficiency by publicly of- 
fering to reach no-cost — that is, zero-dollar — settlements to the 
smallest waste contributors, known as de micromis parties, to pro- 
vide litigation protection from large waste contributors. EPA is also 
aggressively entering into de minimis settlements to get small 
waste contributors quickly out of the Superfund liability system. 
More than 14,000 de minimis settlements have been reached by the 
agency; more than two-thirds of those accomplished during the past 
4 years. 

States are now assuming more responsibility for waste cleanups 
under several administrative reforms. EPA is sharing authority to 
select cleanup responsibilities with qualified States and tribes. 
States and tribes will be able to select remedies at Superfund sites 
with minimal EPA oversight. 

A recently issued EPA memorandum that established criteria for 
voluntary cleanup programs is paving the way for additional mem- 
orandums of agreement to be entered into between States and 
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EPA. These agreements govern the division of responsibilities for 
wastesite cleanups. Eight States have agreed to MOAs, and several 
more agreements are close to completion. 

EPA is expanding its efforts to redevelop abandoned and con- 
taminated properties throughout the Nation. We have funded 76 
brownfields pilots to encourage State and local governments and 
private developers to identify and assess contaminated properties 
and work together to clean up and redevelop those properties. 

Mr. Chairman, the Clinton administration is committed to mak- 
ing the Superfund faster, fairer, and more efficient. The Superfund 
administrative reforms have gone a long way to help us meet that 
goal. 

That concludes my testimony, Mr. Chairman. I would be pleased 
to answer any questions from the subcommittee members con- 
cerning the current status of the program. 

[The prepared statement of Mr. Laws follows:] 
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INTRODUCTION 

Good morning, Mr. Chairman, and Members of the Sub-Committee. I am 
pleased to have this opportunity to appear before you to discuss the Agency’s 
accomplishments in fundamentally improving the Superfund program. We understand 
the Subcommittee has been concerned about the November 22, 1996 draft report 
prepared by the General Accounting Office (GAO) reviewing Superfund cleanups. 
Hovrever, it is EPA policy not to testify on GAO draft reports, as changes may occur 
between the time EPA reviews and comments on the report and the final release. 

For that reason, my primary purpose today is to provide you an overview of the 
current status of the program, and the many administrative changes that have made 
Superfund a fundamentally different program, than that of just four years ago. Through 
three rounds of Administrative Reforms, EPA has produced significant changes in the 
Superfund program, ranging from national programmatic changes, to changes that 
address individual sites at every stage of the cleanup and enforcement processes. 
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Though broad in scope, these changes have all been implemented within the context of 
ERA'S fundamental principles of reform: 

O Increasing the pace of cleanups 

□ Lowering the cost of cleanups^ while protecting public health and 
the environment over the long-term 

□ Promoting fairness in the liability scheme, while reducing 
transacSon costs and litigation 

□ Involving the community and States in decision making 

□ Promoting economic redevelopment at Superfund sites 

Though the Superfund program has been criticized in the past due to problems 
with early implementation, the program’s recent accomplishments are substantial. For 
example, the Agency has completed cleanup construction at 418 sites on the National 
Priorities List (NPL). As a result of the President's leadership and commitrnent to 
protect human health and the environment, the President’s budget request for Fiscal 
Year 1998 would raise the goal to 900 completions by the year 2000, representing 
approximately two-thirds of sites currently on the NPL. Additionally, since 1 981 , 
approximately 4,000 emergency cleanup actions have been completed, with overi,200 
of these actions occurring at sites on the NPL. 

The Superfund Enforcement Program’s accomplishments are also substantial. 
Currently, responsible parties perform more than 70% of Superfund long-term 
cleanups, saving taxpayers more than $12 billion. As an important goal of the 
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Administrative Reforms, ERA continues to promote fairness in the Superfund 
enforcement program by reaching settiernents with more than 14,000 smaii parties at 
Superfund sites. ERA is aiso providing orphan share compensation to responsible 
parties willing to negotiate long-term cleanup settlements. . 

Superfund Administrative Reform accomplishments are being acknowledged 
outside the Agency as well. In a recent report, the Superfund Settlements Project 
(SSP), performed an in-depth study of the implementation of Round 3 reforms in 
Regions 1 and 3. This report, published in December 1996, acknowledges ERA'S 
“substantial” track record “since ERA began implementing the October 2, 1995- 
administrative reforms.. .especially in light of the severe obstacles that ERA 
encountered during fiscal year 1996 as it began implementation of these reforms. 
These positive comments, from a group of large corporations involved in many 
Superfund cleanups, echo the Agency’s recent Superfund Administrative Reforms 
Annual Report, for Fiscal Year 1996, which details other significant program 
accomplishments. 

Increasing the Pace of Cleanups 

The completion of 41 8 Superfund toxic waste site cleanups (as of January 31 , 

1 997) is just one indication of the record pace ERA has set for cleaning up Superfurid 
sites. At the Lord-Shope Landfill near Erie, Pennsylvania (the 400th site to be cleaned 
up) parties used innovative technology to remove contaminants. Tons of industrial 
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wastes had been dumped over 20 years (including debris, rubber scrap, organic and 
inorganic chemicals, solvents, cooling acids, and caustic agents) that resulted in 
ground water contamination. Today, the community no longer needs to worry about the 
safety of drinking water, the impact on farmland near the site, the effect on property 
values of their homes and businesses, or the possibility of children wandering onto the 
site and playing among the drums of toxic chemicals. 

SACM 

ERA (with the support of the Corps of Engineers and the Bureau of Reclamation 
and their cleanup contractors) also has implemented reforms which streamlined its 
rapid action cleanup authority. EPA’s Superfund Accelerated Cleanups Model (SACM) 
accelerates cleanup and risk reduction at sites by consolidating site-assessment into a 
one-step process. SACM includes the following initiatives: taking early actions while 
assessing long-term cleanup; using “presumptive” remedies where appropriate; 
initiating enforcement activities earlier; and addressing the worst threats to people and 
the environment first. SACM reduces cleanup time through a single, continuous site 
assessment and early action process. 

Presumptive Remedies 

The Agency is saving time and money by using standardized or “presumptive" 
remedies for certain types of sites. Presumptive remedies are based on scientific and 
engineering analyses performed at similar Superfund sites and are used to eliminate 
duplication of effort, facilitate site characterization, and simplify analysis of cleanup 
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options. EPA issued presumptive remedy guidances for the following: municipal 
landfill sites; sites with volatile organic compounds in soil; wood treater sites (with an 
update two years later); and a ground water presumptive response strategy. Regions 
are reporting significant reductions in costs and time required to complete remedies. A 
recent Office of Inspector General report focused on an independent review of the use 
of a presumptive remedy and concluded that “Use of a Presumptive Remedy increased 
consistency in decision making by taking advantage of lessons learned at similar sites, 
and allowed speedup of the Feasibility Study process.” 

Providing Protective Cleanups at Lower Costs 

EPA has initiated a number of administrative reforms that aim to promote, 
national consistency and the use of up-to-date technology and experience gained fmm 
over 15 years of implementing the program. These reforms will lower costs, while 
maintaining long-term protection of human health and the environment. 

National Remedy Review Board 

EPA has achieved significant success in creating substantial future cost 
reductions for parties at complex, high cost Superfund sites across the country, by 
creating a national board of technical and policy experts within EPA to review of high 
cost, long term cleanups. This newly established National Remedy Review Board, 
comprised of both Headquarters and Regional experts is providing targeted review of 
these cleanup plans, so that overall program pace is not affected, prior to final remedy 
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selection. Overall, the Board’s analysis indicates potential reductions of $15-30 million . 
in total estimated future costs for reviews completed during FY96. 

Using Technology and Science Updates to Save Money 
The Agency’s preliminary analysis indicates that approximately $280 million in 
future cost reductions may result from the Agency's review, and updates to earlier 
remedy decisions made in the early years of the Superfund program. These early 
remedies were based on “state-of-the-knowledge-and-practice" available at the time. 
Where science and technology have advanced and adequate levels of public health 
and environmental protection are assured, ERA is revising remedies where future cost 
reductions can be achieved while still maintaining appropriate levels of protection, as 
well as the current pace of the program. 

Clarifying the Role of Cost in the Remedy Selection Process 
Through a recently issued fact sheet, ERA summarized information on the role of 
cost in the Superfund program which was, prior to this point, scattered in guidance, 
statutes, and regulations. ERA'S aim is to ensure that all stakeholders involved in the 
Superfund process fully understand the important role of cost in remedy selection 
under both existing law and policy and in recent initiatives aimed at enhancing the cost- 
effectiveness of remedial actions. 


Better Land Use Assumptions in Remedy Selection 
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EPA has improved its cleanup decisions by consistently using reasonable 
assumptions about current and future land use. Recognizing that land may be 
appropriate for industrial uses, rather than residential uses, can yield a more realistic 
risk assessment and more cost-effective remedy selection. EPA is working with local 
land use planning authorities, other government officials and the public as early as 
possible during site investigation to discuss land use issues. EPA also is making extra 
efforts to reach out to communities which may have environmental justice concerns to 
ensure that they are fully informed and able to participate in these decisions. An 
analysis of EPA’s Records of Decision (RODs) from 1991 through 1 993, indicate that 
60% of RODS realistically include a land use scenario other than residential land use, 
typically where there is no residential land use on-site or adjacent to the site. 

Setting Priorities for Cieanups 

To ensure that available 'funds are directed to the highest priority response 
projects on a national basis, EPA established a National Risk-Based Priority Panel 
(Panel) in August 1995. Prior to this reform, individual Regions established the relative 
priority of their cleanup projects which were then funded on a first-come, first-served 
basis. This reform established a national priority system to fund cleanups based on the 
principle of “worst problems first." The Panel evaluates proposed cleanup actions, 
looking at the following factors: risks to humans and the ecology; stability and 
characteristics of contaminants; and economic, social and program management 
considerations. With the exception of emergencies and the most critical removal 
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actions, cleanup projects are generally funded in order of priority based on the 
recommendations of the Panel. By early 1997, the panel had ranked more than 150 
sites and operable units approaching $1 billion in cleanup costs. 

PRPs Performing Risk Assessments 
High quality risk assessments can often be performed faster and cheaper by 
PRPs under EPA’s supervision, saving taxpayer money and accelerating the pace of 
cleanup. In January 1996, EPA issued a directive encouraging the performance of 
Superfund site risk assessments by PRPs in appropriate cases. Eight Regions have 
now identified Superfund sites for PRP-led risk assessments. 

Promoting Fairness in Enforcement 

A core principle of the Superfund program is that the cost of cleaning up toxic 
waste sites should be borne by the parties responsible for the waste. EPA's 
“Enforcement First" strategy has assured that responsible parties perform or pay for 
more than 70% of long-term cleanups, thereby conserving the Superfund trust fund for 
cleaning up sites for which no viable responsible parties can be identified. 

Over the course of the Superfund program's implementation, however, 
stakeholders have expressed a variety of concerns regarding the fairness of the liability 
system. Issues related to excess litigation and associated transaction costs, the 
perceived inequities in the issuance of cleanup orders, and the liability of parties 
contributing small amounts of hazardous substances to Superfund sites, parties that 


8 



132 


have limited assets, and parties that disposed of municipal solid waste, have all 
contributed to criticisms of the program. Most of these criticisms stem from the way 
private parties, rather than EPA, have chosen to litigate claims for cleanup costs. 
Through Administrative reforms, EPA has addressed many of these concerns. 

Recognizing the Orphan Share 

EPA has fundamentally changed the way it conducts settlements at Superfund 
sites through implementation of its 1996 “orphan share compensation" policy. The 
policy encourages parties to settle, rather than to litigate, and enhances the fairness 
and equity of settlements. Without a settlement, responsible parties at a site are 
potentially liable under the Superfund law for the entire cost of the cleanup, including 
the share that might be attributable to other parties that are insolvent or defunct. Under 
the new orphan share reform, however, EPA offers to forgive a portion of its past costs 
and projected future oversight costs in cleanup settlements to cover some or all of the 
orphan share at the site. This creates a major incentive for responsible parties to 
agree to perform the cleanup without litigation, and thus reducing transaction costs. In 
FY96, the Agency offered over $57 million in orphan share compensation to potential . 
settling parties across the United States. The President’s budget continues 
Administration support for reforms that enhancefairness by providing $200 million of 
mandatory spending to fund orphan shares. 

Getting the “Little Guy" Out Early 
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EPA’s reforms are removing thousands of small volume waste contributors from 
the liability system. PRPs that are liable for cleanup costs have sometimes sued huge 
numbers of small businesses that had little or no connection to the toxic contamination 
- sometimes simply by naming every business in the local yellow pages as a defendant 
in a contribution lawsuit. EPA’s reforms have responded to the burden this can place 
on parties that made a very limited contribution to the pollution at a site by using its 
settlement authority to get small waste contributors out of Superfund litigation. To date, 
the government has completed settlements with over 14,000 small volume contributors 
of hazardous waste at hundreds of Superfund sites. These settlements with the federal 
government protect the settling parties from expensive private contribution suits. In 
addition, EPA has stepped in to prevent the big polluters from dragging untold numbers 
of the smallest “de micromis” contributors of waste into contribution litigation by publicly 
offering to any such party $0 (i.e., no-cost) settlements that would prevent lawsuits by 
other PRPs. 

Site Specific Special Accounts 

Prior to the Administrative Reforms, any funds recovered in early settlements at 
a particular site were usualiy deposited in the Superfund Trust Fund, and could not be 
spent until appropriated. When appropriated, these funds could be spent at other sites. 
Through the use of Site Specific Special Accounts, EPA is able to direct settlement 
funds, as well as interest earned on those dollars, to future response actions at a 
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specific site. As of August 31, 1996, $226 million in principal, and $35 million in 
interest, have been set aside for exclusive use at specific sites, 

EquitabiB Issuance of UAOs 

To address the criticism that EPA routinely issues cleanup orders under section 
106 of the Superfund law (unilateral administrative orders or UAOs) only to a subset of 
the parties identified at a particular site, EPA has established a protocol for requiring a 
detailed explanation of the basis for not including certain parties when issuing a UAO, 
This new requirement will ensure greater equity amongst parties receiving UAOs, as 
EPA will issue these orders to the largest number of manageable PRPs at each site. 

Piloting Allocations 

EPA is conducting pilot projects that test a fundamentally different approach to 
the allocation of Superfund costs (called the allocations pilots) in order to promote 
fairness in settlements. Under this approach, PRPs may settle their liability based 
upon their allocated share of cleanup costs, A neutral party known as an allocator, 
selected by parties to the process, conducts an out-of-court allocation. The allocator 
assigns shares of responsibility for cleanup costs among all PRPs at a site. Under this 
scheme, EPA expects to pay the “orphan share," which includes the shares of parties 
which are defunct or insolvent. To date, EPA has offered allocation pilots at 12 
Superfund sites, A great deal has been learned about the strengths and weaknesses 
of the allocation process through the implementation of allocation pilots. Initial pilot 
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results indicate the need for site-specific flexibility and further review of alternative 
dispute mechanisms to help resolve disputes among parties at Superfund sites. 

Reducing Costs for PRPs Through Reduced Oversight 

PRPs incur costs at sites in part because of EPA’s need to oversee the quality of 
cleanup work. Oversight is the process EPA uses to ensure, that all studies and work 
performed by PRPs are technically sound and comply with statutory requirements, 
regulations, guidances, policies, and the signed settlement agreement. Oversight may 
include submission of reports for approval, meeting interim cleanup milestones, or the 
scheduling of site visits. As the Superfund program matures, parties performing 
cleanup work have developed a considerable body of experience in conducting 
response activities at sites. EPA can reduce oversight of such parties while continuing 
to exercise, sufficient oversight to ensure that the work is performed properly a*nd in a 
timely manner. 

Already, EPA Regions have identified approximately 100 sites where reductions 
in oversight of ongoing work for cooperative and capable PRPs have occurred or will 
occur - significantly reducing PRP costs at some of these sites. EPA also may look at 
opportunities to involve communities in deciding the appropriate level of PRP oversight. 


Involving Communities and States in Decision making 
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The Agency supports the principle that communities must be involved in the 
cleanup process from the time a site is discovered to the time it is finally cleaned up. 

Involving Communities in Remedy Selection 
EPA is promoting “consensus-based” approaches to the remedy selection 
process by involving community stakeholders in site pilot projects. This effort is 
intended to empower local citizens and other stakeholders to help develop mutually 
acceptable, common sense remedies that meet statutory and regulatory requirements. 
For example, at the Lower East Fork Poplar Creek Site in Oak Ridge, Tennessee, the 
cleanup strategy, agreed to in August 1995, reflected the concerns of the locaL 
community in the rerhedy selection process. This included input into a change in 
cleanup goals. Through a citizen working group established by the Department of 
Energy, working in partnership with EPA and the State of Tennessee, the citizens’ 
influence on the remedy selection decision averted the expenditure of more than $100 
million of cleanup costs while protecting human health and the environment in a more 
timely manner. 

Regional Ombudsmen 

EPA established an Ombudsman in every Region to serve as a direct point of 
contact for stakeholders to address their concerns at Superfund sites. Prior to this . 
reform, stakeholders raised concerns with Regional personnel, but had no formal 
mechanism for having their issues elevated. The Ombudsmen now serve as facilitators 
for stakeholders on concerns that have not been resolved between Regional personnel 
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and the stakeholder through informal means. The Ombudsman reports to a top 
Regional. management official in every Region to assure management attention to 
issues raised. 

Improving Public Access to Superfund Information 
ERA recognized that improving communication with stakeholders and improving 
access to Superfund information will help the public become more aware cf, and 
informed about, Superfund. EPA is using electronic tools to improve communication, 
including having sites for both the Office of Emergency and Remedial Response 
(OERR) and the Office of Site Remediation Enforcement (OSRE) on the Internet, with 
separate pages devoted to Superfund reform. Each Region also is developing Internet 
'home pages” which will include information on Regional Superfund programs, such as 
Superfund site lists, site-specific information, successful site cleanup actions, and links 
to State Superfund activities. 

State Programs Speed Cleanup of Non-NPL Sites 
EPA recognizes the important role that State environmental agencies have in 
encouraging economic redevelopment of brownfields. EPA plans to provide $1 0 
million, earmarked in FY97 appropriations, to encourage the development or 
enhancement of State programs that encourage private parties to voluntarily undertake 
early protective cleanups of less seriously contaminated sites, thus accelerating their 
cleanup and their redevelopment. EPA recently issued a memorandum setting out an 
interim approach for its relations with State voluntary cleanup programs. The 
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memorandum includes criteria for State voluntary cleanup programs that are enabling 
EPA and the States to start negotiating a division of labor betwreen EPA and the States 
in memoranda'of agreement (MOAs). Even before these criteria were set out, eight 
States worked out MOAs with EPA regarding sites cleaned up under voluntary cleanup 
programs. 

Greater Power for States in Picking Remedies 
EPA is sharing its authority with qualified States and Tribes to select remedies 
and decide which sites to list on the NPL. States selected for this reform enter into 
agreements through which they conduct the remedy selection process, consistent with 
applicable law and regulations. Participating States supervise the entire remedy 
selection process with minimal EPA oversight or involvement, giving the State 
significantly more control than usual over NPL site cleanups, and maximizing EPA 
resources, which can then be used at other sites. 

Promoting Economic Redevelopment 

EPA is promoting redevelopment of abandoned and contaminated properties 
across the country that were once used for industrial and commercial purposes 
(“brownfields"). While the full extent of the brownfields problem is unknown, the United 
States General' Accountirig Office estimates that approximately 450,000 brownfields 
sites exist in this country, affecting virtually every community in the nation. EPA 
believes that environmental cleanup should be a building block, not a stumbling block. 
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to economic development, and that cleaning up contaminated property must go hand- 
in-hand with bringing life and economic vitality back to communities. EPA's Brovmfields 
Economic Redevelopment Initiative places a new focus on brownfields. The 
Brownfields reforms are directed toward empowering States, communities, and others 
to work together to assess, safely clean up, and sustainably reuse these sites. EPA 
efforts are being accomplished through the Brownfields Action Agenda - an outline of 
specific actions the Agency is conducting. 

Brownfields Pilots are Encouraging Redevelopment 
The Brownfields Assessment Pilots form a major component of the Brownfields 
Action Agenda, EPA exceeded its commitment to fund at least .50 pilots by actually 
funding 76 pilots at up to $200,000 each by the end of 1996, These two-year pilots are 
intended to generate further interest in Brownfields redevelopment by bringing together 
public and private efforts including Federal, State, and local governments. The 
Brownfield pilots will develop information and strategies that promote a unified 
approach to site assessment, environmental cleanujD, and redevelopment. Many 
different communities are participating, ranging from small towns to large cities. 
Stakeholders tell the Agency that Brownfields development activities could not have 
occurred in the absence of EPA efforts. As the National Community Reinvestment 
Coalition (NCRC) said “[W]e wholeheartedly support the EPA's Brownfields Economic 
Redevelopment initiative. NCRC believes that [EPA's] multifaceted initiative represents 
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a significant step forward by the Administration in working with distressed communities 
on the local level in their revitalization efforts." 

Getting Sites off the “List" 

Prior to reform, EPA kept track of all potential hazardous waste sites in an 
inventory known as the Comprehensive Environmental Response and Liability 
Information System (CERCLIS). Even sites where no further Federal Superfund 
interest was warranted remained in the CERCLIS inventory. This practice led to 
unintended barriers to the redevelopment of these properties because sites listed in 
CERCLIS could be automatically considered risky by some lenders, making it difficult 
for potential purchasers to secure loans to develop these properties. To avoid this 
result, EPA redefined CERCLIS, deleting or archiving sites from the active CERCLIS 
inventory. EPA has archived over 27,000 sites (e.g., sites where ‘no further federal 
remedial action [is] planned’) from CERCLIS to date, and EPA expects to archive over 
1 ,000 additional sites from CERCLIS per year over the next several years. 

Deleting Clean Parcels from the NPL 

Prior to the Administrative Reforms, EPA's policy had been to delete sites from- 
the NPL only after evaluation of the entire site. However, deletion of entire sites does 
not communicate the successful cleanup of portions of those sites. Total site cleanup 
may take many years, while portions of the site may have been cleaned up and become 
available for productive use before cleanup has been completed at other portions of the 
site. Some potential investors or developers may be reluctant to undertake economic 
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activity at a cleaned up portion of real property that is part of a site listed on the NPL. 
This reform allows EPAto delete portions of sites, as appropriate, upon the receipt of 
petitions from interested parties, allowing redevelopment to occur quickly. To date, 
four parcels are now in the deletion process. 

Removing Redevelopment Barriers Based on Liability Concerns 
EPA is promoting redevelopment of contaminated properties by protecting 
prospective purchasers, lenders, and property owners from Superfund liability. EPA’s 
“prospective purchaser” policy is stimulating the development of sites where parties 
otherwise may have been reluctant to take action by clarifying (through agreements 
known as “prospective purchaser agreements") that bona fide prospective purchasers 
will not be responsible for cleaning up sites where they did not contribute to or worsen 
contamination. EPA issued new guidance in May 1995, which allowed the Agency 
greater flexibility in entering into such agreements. The new guidance expanded the 
universe of sites eligible for such agreements to include instances where there is a 
substantial benefit to the community in terms of cleanup, creation of jobs, or 
development of property. Of the 45 agreements to date, over 50% have been reached 
since issuance of the May 1995 guidance. At the Indiana Woodtreating Site near 
Bloomington, Indiana, the work performed under a prospective purchaser agreement 
will prevent contaminants from entering Clear Creek, which is a drinking water source 
for the City of Bloomington, Indiana. 
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People owning property under which hazardous substances have migrated 
through giound water also feared liability under the statute. EPA responded by 
announcing that it will not take enforcement actions under CERCLA against owners of 
property situated above contaminants whidi have migrated in ground water, but where 
the property is not also a source of contamination. Further. EPA also will consider 
providing protection to such property owners from third party lawsuits through a 
settlement that affords contribution protection. 

EPA has given reassurance to the lending industry and to government entities 
acquiring property involuntarily. EPA outlined in guidance what it considered 
appropriate actions a lender may undertake without becoming a liable party. In 
September 1996, Congress passed legislation very similar to EPA policy and guidance 
on lenders. EPA also is providing assurances (“comfort/status letters") in appropriate 
circumstances to new owners, lenders, or developers that they need not fear incurring 
Federal environmental liability. 


Conclusion 

Through Adriiinistrative Reform, Superfund is now a fundamentally different 
program than it was just four years ago. By considering the differing perspectives of 
the various stakeholders in the Superfund process during the development of the 
reforms, EPA has succeeded in: promoting cost-effective cleanup choices that protect 
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human health and the environment over the long-term; reducing litigation so more time 
can be spent on cleanups and less on lawyers; and helping communities become more 
informed and involved so that cleanup decisions make the most sense at the 
community level. These reforms ensure that Superfund cleanups are faster, fairer, and 
more efficient. 
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Mr. McIntosh. Thank you very much, Mr. Laws. I appreciate 
that. 

Let me now yield my questioning time to our vice chairman, Mr. 
Sununu. 

Mr. Sununu. Thank you, Mr. Chairman. 

I would like to just take a few moments to talk, not necessarily 
about the methodology — and I understand your concerns, Mr. 
Laws, with regard to your policy — hut to try to talk a little more 
specifically about where we are and what the public can expect in 
the pace of cleanup and the effort and the commitment that’s going 
on, and hopefully find a way to improve the situation. 

I will come back to that point. That’s where we need to go from 
here, and I’m very reluctant, despite the commitment and the ef- 
fort, not just at the Federal level, but at the State level, as well, 
to deal with this problem. I don’t believe that we ought to suggest 
that all is well, that we’re streaming along, that everything is 
working efficiently or as efficiently as it can, because that detracts 
us from the most important aspect of these hearings and of our 
goal, which should be to improve the current process. 

Mr. Laws, you spoke about 410 sites that have been completed, 
have been cleaned up. My question for you first is, 410 sites 
cleaned up, how many of those sites have been delisted? 

Mr. Laws. A very small portion; 120, approximately, have been. 

Mr. Sununu. So less than half of those have been delisted. So 
despite the fact that we use terms like “cleaned up,” the fact is that 
they remain hazards, that there is still an issue out there even for 
the vast majority of those sites. 

Mr. Laws. I wouldn’t characterize that they remain hazardous. 
What construction complete indicates is that all of the construction 
necessary to clean up a site has occurred. There are a lot of oper- 
ation and maintenance responsibilities that go on. 

Mr. Sununu. So they are contained. 

Mr. Laws. It’s more than contained. There are things that will 
go on. You have to realize that in a lot of these sites it took, lit- 
erally, hundreds of years to create the contamination. You can’t 
make it go away in 4 or 5 years; that’s just impossible. 

No one is suggesting that all is well in the Superfund program. 
This administration is probably the first one to admit that there 
were major problems in the administration and the law of Super- 
fund, and we’ve taken tremendous strides in correcting that. What 
we are saying is that we think the program is improving; that is, 
it’s different from the program that was in existence 5, 10, or 15 
years ago. 

We are in no way saying that it is fixed. We are still supportive 
of comprehensive Superfund reform legislation, but what we are 
saying is that the debate on how to fix Superfund must take into 
account how this program is operated today, and not go back and 
listen to war stories about how the program was run 10 and 12 
years ago. 

Mr. Sununu. I would certainly agree, generally, with those re- 
marks. Again, I appreciate the efforts that are being undertaken 
every day by people at sites. As I mentioned, people are under- 
taking those efforts at a large number of sites, in my district, in 
particular. 
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So when we throw the 410 number, that refers to areas where 
the construction is complete, and obviously there is still activity 
going on. Let’s try and get a handle on how long that construction 
phase takes place. Another number that I have heard discussed is 
that, over the past 4 years, 250 sites have been cleaned up. Now, 
again, I guess that means at 250 sites we have completed construc- 
tion; they haven’t been delisted. 

Mr. Laws. That’s correct, sir. 

Mr. SUNUNU. But of those 250 sites that have been cleaned up 
in the past 4 years, how many of those were listed and cleaned up 
in the past 4 years? In other words, on how many of those sites 
has the cleanup activity actually taken or construction activity ac- 
tually taken 4 years or less? 

Mr. Laws. Of the sites that have been cleaned up in the last 4 
years, are you asking when were they listed? 

Mr. SuNUNU. No, I’m saying, we hear the phrase “250 sites with 
completed construction.” So 250 sites with completed construction, 
but how many of those has the construction period actually taken 
4 years or less? 

Mr. Laws. There have been some. I mean, we would have to 
break out the entire list. We can provide that to the subcommittee. 

Mr. SuNUNU. Do you have any feel? Because I don’t want to just 
use one statistic to characterize all 250 sites. If we don’t have an 
answer to that question, what is the average time to clean up those 
250 sites? We see an average construction time of 12.5 years; that’s 
the current average, but I’m trying to get a better feel for the 250. 

Mr. Laws. We believe the current average is closer to 8 to 10 
years. 

Mr. SuNUNU. So for the 250 where we have completed construc- 
tion, we’re still talking about 8 years, 10 years, or perhaps even 
more, on average, to clean up a site. 

Mr. Laws. We think it’s 8 to 10. We think it’s going down. And 
we think that once we get continued benefits of the administrative 
reforms that it will go down even further by the year 2000. Clearly, 
Congress can help us. If we get a Superfund reform law, we could 
probably shave some more time off. 

Mr. SUNUNU. I’m looking forward to doing everything I can to 
help you decrease that amount of time. But to be clear, you think 
that the average time to clean up a site is going down? 

Mr. Laws. Yes. 

Mr. SuNUNU. Has the agency been able to present statistical evi- 
dence that would indicate that the average time to complete con- 
struction at a site is going down? 

Mr. Laws. We do have our analysis to support our position, and 
we can provide that to the subcommittee. 

Mr. SuNUNU. I would be interested in any statistical evidence 
that you might be able to present. Let me try and look at one other 
way to determine whether or not the amount of time for construc- 
tion is going up or going down, and that is to look at the rate that 
we’re completing sites. We all know the NPL is actually increasing, 
and that’s a fact of the large number of sites that are out there. 

So we have a list of sites whose total number is increasing. We 
have, obviously, a large degree of resources being committed, and 
rightly so, to the effort. At what rate? How many sites per year 
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have we been able to complete construction on over the past — 
again, just talking in 4- or 5-year terms — in the past 4 or 5 years, 
how many sites are we, on average, completing construction on per 
year? 

Mr. Laws. We’re averaging now 64 to 65. I would point out that 
in the President’s budget he has asked for a substantial increase 
for the Superfund program to address that very problem, that we 
do have a backlog of sites that are ready to go, that can be cleaned 
up in a short timeframe. We are anticipating that, by the year 
2000, we will be able to clean up, under current budget levels, an 
additional 250 sites. The President is proposing to double that to 
500 sites, and his budget reflects the amounts of money that will 
be necessary to accomplish that. 

Mr. SUNUNU. I understand that, and I appreciate that commit- 
ment. I will also point out that I am pleased that it shows a fund- 
ing commitment similar to that that was proposed in legislation in 
the last session of Congress, as well. 

You are averaging 60 or 65 sites per year, construction com- 
pleted, now; 3 or 4 years ago, what was the average; how many 
sites were you completing per year? 

Mr. Laws. That has been the range for about the last 4 or 5 
years. 

Mr. SuNUNU. So the rate hasn’t changed, unfortunately. The 
number of sites we’re completing construction on per year really 
isn’t increasing at all. 

Mr. Laws. No, but there are a lot of factors that go into that. 
That could be and most likely is a reflection of what our budget 
levels have been. I mean, that’s the reason that a lot of these re- 
forms have been implemented. The reason we have gone to a na- 
tional prioritization system is that we have got a lot more sites 
that are ready, that could be cleaned up, than we have dollars to 
fund them. 

Mr. SuNUNU. And I appreciate that. 

Mr. Laws. So what we’re seeing with the dollars is just a reflec- 
tion of the steady state of the Superfund budget over the last few 
years. 

Mr. SUNUNU. So with the current funding levels, improvements 
in technology, improvements in effort, improvements of efficiency 
that may have taken place over the past 3, 5, 6 years hasn’t im- 
proved your ability to clean up a greater number of sites. 

Mr. Laws. I would not agree with that. Congressman. I mean, 
what I’m saying is that the numbers that have come in, because 
of our funding capabilities, have gone down. The numbers of sites 
that are ready, that could be cleaned up in a shorter amount of 
time, increased significantly. We had sites at the end of last year 
that we couldn’t fund, that were ready to go to construction, that 
we couldn’t fund. That number went up the last fiscal year, and it’s 
going to go up this fiscal year, as well, and that is part of the re- 
flection of the President’s budget request for fiscal 1998. 

What we have done is gotten more sites to the point where we 
can make a big influx of dollars to clean them up, but we don’t 
have the dollars to do that, so they are going to sit there until we 
get those dollars. 
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Mr. SUNUNU. To clarify, my point is that, for a given amount of 
money, I believe we should be able to find ways to employ new 
technology to improve the practices we have, to increase the num- 
ber of sites that we are completing construction on, for a given 
year, for a given amount of funding. 

Mr. Laws. I agree with you wholeheartedly. 

Mr. SuNUNU. I think that the overall funding levels have been 
relatively consistent, but we have not been able, unfortunately, to 
see an improvement in the number of sites that we completed. 

One last question — and then I will certainly yield to anyone else 
that would like to ask some questions — and that is, you talked 
about trends or a trend of reduced time to complete construction, 
which I think interests us all, and statistics or data that you might 
have to show this positive trend. How many sites are included in 
the sample that is used to identify that overall trend? 

Mr. Laws. That is by looking at all of the sites on our construc- 
tion complete list, the 410. 

Mr. SuNUNU. So you look at all 410 sites, and you are saying, 
by analyzing that data, you show, on a year-by-year basis, we’re re- 
ducing the total time for construction? 

Mr. Laws. To complete the construction; that’s correct, sir. 

Mr. SUNUNU. And that’s information that you would be com- 
fortable sharing with the committee? 

Mr. Laws. Oh, of course. 

Mr. SUNUNU. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. McIntosh. Just let me follow up very quickly on that. Mr. 
Shuster, last August, had written complaining that data supporting 
the assertion that there was a 25 percent accelerated pace of clean- 
ups hadn’t been received. Has he been provided that data? 

Mr. Laws. Not all of it. 

Mr. McIntosh. No. Is that the same data that you are referring 
to here? 

Mr. Laws. Yes. 

Mr. McIntosh. When will they be able to make that available? 

Mr. Laws. Within the next 2 weeks. 

Mr. McIntosh. Within the next 2 weeks. OK. Thank you very 
much. 

Let me now recognize Mr. Sanders for 10 minutes. 

Mr. Sanders. Thank you very much, Mr. Chairman. I’m going to 
yield to Mr. Waxman in a moment. I would just like to begin by 
making two points. I think we can all agree that coming with an 
objective and fair assessment of how well an agency is dealing with 
this very, very complicated problem isn’t easy. 

Several examples: We talk about the number of Superfund re- 
solved and cleaned up. I trust that there is no disagreement 
amongst you or the members of this committee that you could have 
one site which is in terrible shape, which requires a whole lot of 
money, and you could have the agency do an excellent job on a 
project which takes many, many years. And then you could have 
10 other sites which do not have serious problems, and the agency 
could do a bad job and yet clean them up in a short period of time. 
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You lump them all together, and we say, “Well, gee, they didn’t 
do a good job here,” or “They did do a good job there,” and you end 
up with a conclusion that means absolutely nothing. 

Mr. Laws, is that a fair assessment of the situation? 

Mr. Laws. I think that would be. 

Mr. Sanders. So you throw all these things in the hopper; they 
end up suggesting perhaps nothing. 

Second of all, what I would suggest — and we will get into this at 
some length later — we have some very, very serious problems with 
the methodology that the GAO used, and we will talk about that 
later. But I would hope, Mr. Chairman and members of the com- 
mittee, that we could all recognize this is, in fact, a very, very com- 
plicated problem. 

I would now yield to the ranking member of the entire com- 
mittee, Mr. Waxman. 

Mr. Waxman. We’ve changed the rules on the way committees 
operate, and we can do a half hour on each side, but rather than 
do that, the Chair seems to be indulgent of Members to go a little 
bit longer than ordinarily is the case, just to complete our ques- 
tioning. I thank him very much for that courtesy to us. 

I want to talk about this methodology for this GAO report, be- 
cause it’s important, when we use numbers in public policy, we 
make sure we’re using the right numbers. In my work with envi- 
ronmental issues. I’ve learned to take nothing at face value. 

As I understand, Mr. Guerrero, how GAO did its evaluation, it 
took EPA’s data to determine the date each site is discovered, list- 
ed, and determined to be cleaned up. Then you looked at the sites 
that are listed in a given year and calculated the average numbers 
of years between the discovery and the listing. And then you cal- 
culate the average cleanup time the same way; that is to say, you 
look at all of the sites determined to be cleaned up in a given year, 
and then calculate the average years since the listing. 

So you go backward. You take what happened in a given year, 
and you go backward to when it was first listed. I have worked 
with GAO in the past, for many years. I asked GAO to do an eval- 
uation for me on drug issues. I want to have a chart about that, 
because I’m going to show you what GAO said about this kind of 
an evaluation. 

But the reason I’m concerned about how unfair the methodology 
is, we know that during the Reagan years the administration was 
hostile to Superfund, so hostile, in fact, that the person in charge 
of it went to jail for failing to enforce the law. Few sites were 
cleaned up in the beginning. Most sites were deferred. 

Under your methodology, because you ignore the sites that aren’t 
cleaned up, the Reagan administration looks very good. Its average 
cleanup time for those very few sites that it cleaned up is short. 
Wouldn’t that be the case? 

Mr. Guerrero. I’m sorry, I didn’t follow the question. 

Mr. Waxman. If you looked at the Reagan years, you would have 
to say they had a pretty good record, because they didn’t take on 
a lot of sites, but what they took on they cleaned up real quickly. 

Mr. Guerrero. Well, for that reason, Mr. Waxman, we did not 
include that data in our analysis. 
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Mr. Waxman. But for your methodological approach, if you 
looked at it, the way you analyzed this issue, you would have to 
say they had done a pretty good job. On the other hand, the cur- 
rent administration’s record looks poor. The current administration 
is cleaning up this huge backlog of cases. These are sites left over 
from the early 1980’s. 

It is certainly good public policy to clean up this backlog, but 
under your approach, the Clinton administration, to evaluate them, 
they get penalized. It looks like their average cleanup time goes up 
because you include in that average cleanup time the huge backlog 
of sites left over from the prior administration. So a methodological 
approach that makes an administration that is doing a good job 
look bad, while making a bad administration look good, seems 
flawed to me. 

Now, I have this quote here. This is a quote from GAO, and this 
quote says that — when you measure the time it takes to get FDA 
approvals for drugs — GAO said, “Whenever the possibility of a 
backlog exists, basing time on year of approval is a less appropriate 
way to measure current practice because it incorporates older ap- 
plications. In contrast, time based on year of submission eliminates 
the confounding effects of the backlog and, therefore, is the pref- 
erable measure.” 

Now, it’s my understanding that there is a considerable backlog 
in cleaning up the Superfund sites, and that was your testimony, 
as well. Does your measure follow the guidelines given in the GAO 
report that I have cited? 

Mr. Guerrero. We certainly took that into consideration when 
we developed our measures. 

Mr. Waxman. But you didn’t use their evaluation method; you re- 
jected it. 

Mr. Guerrero. We used a different evaluation technique because 
we were attempting to show a different thing. 

Mr. Waxman. Well, the measure you use in your report, I think, 
is less appropriate as a way to measure the current practice. I find 
it troubling that you are putting on measures that your own orga- 
nization would find misleading, because GAO says whenever you go 
look at a situation where there is a backlog, if you measure the 
time for approval without looking at the time it took to deal with 
the whole backlog, you are clearly going to get a longer period of 
time. It’s going to make it look worse. 

Mr. Guerrero. We don’t dispute the fact that a backlog can in- 
fluence that, but we did not set out to look at current practice and 
current timeframes. We looked at how could you describe the pro- 
ductivity of this program over time. 

Mr. Waxman. OK. Well, let me walk through your methodology 
with you, and I want another chart to go up. I’m going to give you 
a hypothetical situation. Let’s say there’s no policy change, only a 
few sites, and cleanup progresses at a steady pace. 

Suppose there’s an agreement to list 10 sites in the first year and 
to clean up those 10 sites at a rate of 1 every 2 years over the next 
20 years. The next year we list another 10 with the same agree- 
ment; we clean up 1 of those sites every 2 years for the next 20 
years. The third year we list another 10 sites with the same agree- 
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ment. In other words, nothing changes from year to year; 10 sites 
are listed, and those 10 sites are cleaned up over a 20-year period. 

Now, let’s look at the chart to the left. This chart shows the data 
in the way your organization said was the preferable measure, at 
least when we asked them to look at the backlog of drug approvals. 
The 10 sites listed in year 1 took, on average, 11 years to clean it 
up. The 10 sites listed in year 2 took, on average, 11 years to clean 
up, and so on. In other words, a straight line on that chart shows 
there is no change in policy and, therefore, the average cleanup 
time does not change from year to year. 

Wouldn’t you say, as you would evaluate that progress, that it’s 
proceeding at a steady pace? 

Mr. Guerrero. Well, I can’t speak to this specific example. 

Mr. Waxman. Well, why can’t you speak to it? I’ve given you a 
hypothetical. I’ve given you the facts, and we need to show how it 
works out on a chart if you follow the exact same pattern year after 
year. Wouldn’t that show that there is a steady pace of proceeding 
to clean up? 

Mr. Guerrero. The difference between the listing by a comple- 
tion cohort, which is what we did, and the listing here, the example 
you give, by a listing cohort, is exactly the issue that EPA raised 
with us in their comments to our draft report back in November. 
When we looked at their numbers, we had particular problems 
with using a listing cohort to assess the progress of the Superfund 
program. 

The particular problem was that it will always, at this stage, 
show far more favorable results than the decision cohort. And the 
reason for that is, it’s based simply on the observations which are 
incomplete at any given time and does not take into account the 
backlog. 

Mr. Waxman. I’m talking about the problems in your method- 
ology, and the problem in your methodology — which GAO already 
indicated there are problems in that kind of a methodology, under 
other circumstances — is that you, in effect, show a distorted picture 
because of that impact of the backlog. 

I use that example which shows a steady way that they are han- 
dling it, that 10 sites were listed, in the 5th year get cleaned up 
at the same rate as the 10 sites listed in the 4th year, and the 
same rate as the 10 sites listed in the 3d year, and so on. There 
is no change across the time. 

I would like you to put the next chart up. This shows the kind 
of bias. Using your methodology, you can see that it looks like it 
is going to take a longer period of time because you are calculating 
from the date going backward. It shows cleanup times increasing, 
when, in fact, cleanups are happening more quickly. 

Mr. Karpman. Excuse me, Mr. Waxman. 

Mr. Waxman. Yes. 

Mr. Karpman. I’m not sure I follow you yet on the middle chart. 
Are you saying that all of the sites are completed in 1983, and you 
have the full measures of them? 

Mr. Waxman. No, I’m saying that there are 10 sites listed in year 
1, and it took, on average, 11 years to clean it up. And the 10 sites 
listed in year 2, 11 years to clean that up. And each year it’s the 
same. 
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But if you look backward, then you are looking back at the time 
of completion from the very, very beginning, and that seems to me 
the fallacy in your methodology. It’s always got to be skewed. I 
mean, here you have an administration that’s trying to deal with 
a backlog. If you didn’t have a backlog, then it wouldn’t so distort 
what is going on, using your methodology. 

Mr. Karpman. May I make a comment? 

Mr. Waxman. Sure. 

Mr. Karpman. Thank you. Regarding, first, the quote, I have a 
report, PEMD-96-2, which is from the same division, in which it 
says, “The two methods provide different information and are use- 
ful for different purposes. Using the date of decision cohort,” which 
is the approach GAO took, “is useful when examining productivity 
and the management of resources. This method takes into consider- 
ation the actual number of applications from your request reviewed 
in a given year, including all backlogs from previous years. Alter- 
natively, using the date-of-submission cohort is useful when exam- 
ining the impact of a change in FDA review policy, which quite 
often only affects those applications submitted after its implemen- 
tation.” 

The operative word there is “current practices.” That’s as if what 
we were trying to do is measure some programmatic change, and 
we certainly did not in this objective study. 

Mr. Waxman. Excuse me. The heading of your testimony is, 
“Cleaning up sites is taking longer.” The reason we are holding this 
hearing today — it’s not even on a final report — is so that the mes- 
sage could get out that cleaning up sites is taking longer. That 
would make people think that Superfund is a failure. But, in fact, 
you aid that conclusion which you cannot reach by the methodology 
that’s flawed. 

Mr. Karpman. Sir, when you measure forward in time, you are 
only taking into account those sites forward. If I can give an exam- 
ple, think of a weight loss clinic. You have 100 people enter a 
weight loss clinic. You want to see what happens to them. I would 
submit that that weight loss clinic will then say, “Well, 30 people 
finished, and they lost an average of 10 pounds. Case closed.” But 
I think what we were tasked to do is follow those 100 people and 
see, over a period of time, what happened to them. 

Mr. Waxman. But your example has no backlog, does it? What 
we are dealing with is a situation where we are penalizing the 
progress based on going and dealing with the backlog. 

Mr. Karpman. You say my example has a backlog — it does not 
have a backlog. 

Mr. Waxman. Yes. You are giving me an example, and I’m trying 
to figure out the relevance of it. 

Mr. Karpman. Well, the problem with the prospective study, the 
example you are showing, you are only using a portion of the cases 
to compute something in a given year. 

Mr. Waxman. Yes, but in my hypothetical example I’m telling 
you in the future how everything happens, the same amount of 
progress in cleaning up each site listed, and how, if you follow that 
kind of hypothetical example, which we would all say was steady 
progress, using your methodology it would look like it’s a slowed- 
down, delayed progress. 
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Mr. Karpman. I would concede a straight line, but I think what 
you need to concede is that, in a given year, you don’t have all the 
information. 

Mr. Waxman. No, but in my hypothetical example you do. And 
given my hypothetical example where you do have the information, 
using your methodology we end up with a chart like the one at the 
far left, which says the average time to clean up would mean it’s 
taking longer. 

That’s the point I’m trying to make. By using your method- 
ology — which GAO told us they wouldn’t use because it’s not appro- 
priate, in other circumstances — ^you used here, I think your conclu- 
sion then becomes unhelpful, inappropriate, and not consistent 
with what we need to evaluate what reforms have taken place in 
the way Superfund cleanup is conducted, what changes we ought 
to make. 

Do you have recommendations for us to help, or do you sort of 
say you don’t know whether the reforms are working, which means 
we don’t know whether we ought to do something to change the 
plan. 

Mr. Guerrero. One of the problems, Mr. Waxman, with this ex- 
ample and the Superfund data that we analyzed from EPA is that, 
while in this particular case you may have all the outcomes, in 
Superfund you don’t. There is an awful lot still in process. To use 
a date of listing cohort, as opposed to a date of decision cohort, 
would effectively give you an understated average time to complete 
those cases, because the mean or the average will only rise over 
time, as additional cases out of the backlog are finished. 

So, in other words, EPA’s criticism of our report offered a meth- 
odology that was more seriously flawed. 

Mr. Waxman. Well, I think that you can raise flaws with both 
methodologies. The problem with your methodology is, you reach a 
conclusion that cleaning up sites is taking longer, and I think that 
conclusion cannot be reached in a legitimate way, using the meth- 
odology that you have offered to us. Your methodology has to dis- 
tort the progress that is made. 

Mr. Chairman, you have been very indulgent in the time that is 
allotted to me. Perhaps, when other Members have completed, we 
can go back to this, but this is the complaint I have with the GAO 
report. It isn’t a final report. You ought to think this over. You 
ought to talk to the other people at the GAO who rejected this kind 
of methodology because they thought it was inappropriate, because 
they thought it would distort the conclusions. 

I think what we have is a report that is fairly useless for policy- 
makers as a guide as to what actions we ought to take for the fu- 
ture. 

Mr. CZERWINSKI. Mr. Waxman, may I? 

Mr. Waxman. It’s up to the Chair. 

Mr. McIntosh. Go ahead and make your comment. 

Mr. CZERWINSKI. You raise some very interesting concerns about 
the methodology, and they are concerns that we have had. We did 
not rely solely on one methodology. We looked at not only the co- 
hort analysis going backward but also forward, and found that it 
verified the results. We also tried to make adjustments for the 
backlog, found that it verified the results. We went into the dif- 
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ferent phases of the cleanup process, and, again, those were 
stretching out as time went. 

So your points are very well taken and they are ones that very 
much concerned us, but they also did not change the bottom line 
of where we came out. 

Mr. Waxman. The only comment I would make, and maybe we 
can get into it later, is, EPA used an analysis showing that their 
progress time was going down, by using a methodology of moving 
forward and based on the time of the listing. Even though you ac- 
knowledge in your testimony and your report the backlog and the 
complications that are there, you lead to a conclusion which is sole- 
ly based on this methodology, which I think is flawed, that says 
that cleaning up the sites is taking longer. 

Mr. Guerrero. If I could just clarify one point there, that the 
title — and we were very careful with this exactly for that reason — 
to say that the statement is entitled, “The times to assess and 
clean up hazardous wastesites exceed program goals.” We make no 
projection of timeframes in the future, and one of the approaches 
that we used, and it was not the sole approach we used, talks 
about times that it has taken in the past. 

Mr. McIntosh. Let me move on to the next. Before I lead to Mr. 
Snowbarger, let me make two points on this that I think are impor- 
tant. One, Mr. Waxman’s chart there and his preferred method- 
ology — and I don’t know whether that was meant to be a hypo- 
thetical example, Henry. 

Mr. Waxman. That’s a hypothetical example where everything is 
being done consistently, the same amount of time to clean it up. 
Using one methodology, you would say it’s equal; using another 
methodology, the exact same situation, would show there’s a gap 
because you are looking backward. 

Mr. McIntosh. And my point is that 11 years in the hypo- 
thetical — and we could find out what the real data is, in and of 
itself, unacceptable. Whether it was back in the Reagan or Bush 
or Clinton administrations, we need to do better in terms of reduc- 
ing that time, as an overall goal. 

The second point — and I want to check to confirm this — but it’s 
my understanding that your methodology that you used in the re- 
port is the same one that EPA uses in its end-of-year, fiscal year, 
trends analysis to justify its budgets when they come up here to 
Congress. Is that correct? 

Mr. Guerrero. That’s correct. It’s the same approach that EPA 
has used. It’s also an approach that the CBO has relied on to esti- 
mate timeframes for cleanups, and they, in fact, came out with 
higher estimates than we did. 

Mr. McIntosh. So since the inception of the program it has been 
used by the agency and CBO to measure progress and determina- 
tion of what budgets would be necessary to continue the program. 

Mr. Guerrero. That’s correct. 

Mr. McIntosh. Mr. Laws, do you agree with that? 

Mr. Laws. I don’t know. 

Mr. McIntosh. OK. If you want to put anything in the record 
later on that, let me know. 

Let me now yield the rest of this 10-minute segment to Mr. 
Snowbarger, if he has questions. 
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Mr. Snowbarger. Yes, thank you, Mr. Chairman. 

My line of questioning is a little simpler. Simpler minds require 
simpler questions, so I hope you will bear with me and walk me 
through this, not having a great deal of background either in the 
Superfund or as my colleague, Mr. Sununu, with an engineering 
background. 

This is for the GAO and whoever needs to respond. You have de- 
scribed the long time that it takes in evaluating sites and deciding 
whether to place them in the Superfund program, so let me try to 
see if I can understand the consequences of that slow pace. Now, 
how many sites could be added to the program in the future? 
What’s your estimate of that? 

Mr. Guerrero. Our estimate of that is from approximately 1,400 
to 2,300 sites. 

Mr. Snowbarger. So there are a potential of 1,400 to 2,300. How 
many have we been adding, let’s say per year, over the last few 
years? 

Mr. Guerrero. The average over the last 5 years has been 16 
per year. 

Mr. Snowbarger. OK. So it’s clear that we’ve got a problem get- 
ting these sites into the program to begin with. It sounds like we 
have an awful lot of sites and very few of them getting on the list; 
is that correct? 

Mr. Guerrero. That’s correct. 

Mr. Snowbarger. What’s the consequence of delaying in getting 
onto the list? 

Mr. Guerrero. The consequence, if they are not addressed under 
other authorities at the State level or by other Federal authorities, 
is that they will sit there, and the issues will remain unresolved 
regarding the issues of public health and safety. 

Mr. Snowbarger. OK. Well, let’s shift over. Can you talk to me 
about the pace of cleanup? We’ve got a delay at the front end. It 
sounds like we also have a delay now, once it’s placed on the list, 
after it has been added to the Superfund. How long does it take 
to clean up? 

Mr. Guerrero. In 1996, it took an average of 10.6 years. 

Mr. Snowbarger. From your study, why does it take so long? I 
guess that’s the bottom line question. 

Mr. Guerrero. There are numerous reasons given for why it 
takes that long. EPA tells us that it has to do with a number of 
factors: complexity of sites, available resources, negotiations with 
responsible parties over who is liable for contamination. All of 
those are possible explanations. I have to say that we did not look 
into, specifically, whether any of those had greater validity than 
others. 

What we did observe is, there is a shift of resources within the 
Superfund budget, placing greater emphasis on the tail end of the 
process, that is, the cleanup itself That has the effect of stretching 
out the front end or the study phase of the process. That study 
phase has been stretched out so long that it’s driving up these 
averages. 

So, in other words, to get something out of the pipeline and put 
a lot of effort into that, the price we’re paying — we’re robbing Peter 
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to pay Paul. We’re adding to the front end of the process and 
stretching the whole process out. 

Mr. Snowbarger. Let me follow up, then, with Mr. Laws, if I 
could. 

EPA’s 1996, end of the fiscal year budget indicated that 70 per- 
cent of EPA Superfund spending was going to cleanup, yet your 
budget shows only 47 percent of the trust fund actually goes to 
Superfund cleanups. I don’t understand the difference between the 
70 percent number and the 47 percent number. 

Mr. Laws. We don’t subscribe to the 47 percent number. Con- 
gressman. We say that that amount of our budget goes to cleanup. 
It includes site assessment, our long-term actions, our early ac- 
tions, our laboratory analysis, and what it costs to pay for our site 
managers. 

Mr. Snowbarger. What you just listed is all within the 47 per- 
cent? 

Mr. Laws. It is within the 70 percent. That also includes some 
of our enforcement activities. We have a history of our enforcement 
program: for every $1 spent we bring in $7 from responsible par- 
ties. It also includes some of the work that is done by other Federal 
agencies, including the Justice Department, the Department of 
Health and Human Services, NOAA, and things of that nature. 

Mr. Snowbarger. So when the agency is talking about how 
much of their budget is going into cleanup, we’re including an 
awful lot of other activities other than those directly related to 
cleanup. 

Mr. Laws. No, everything is directly related to cleanup. I mean, 
you have to run a cleanup program, and those are the components 
that are necessary to run that cleanup program. If you take any 
one of them away, you won’t be accomplishing the same level of 
cleanup. 

Mr. Snowbarger. Well, are we, though, talking about virtually — 
well, the FTEs that are at your headquarters here in Washington, 
are they involved directly in cleanup, in your interpretation? 

Mr. Laws. They most certainly are, sir. Yes, they are. 

Mr. Snowbarger. Well, is there anything the EPA does that’s 
not involved in cleanup? 

Mr. Laws. There’s our management and support of the program; 
our contracting, part of that is not included. 

Mr. Snowbarger. And that’s not included in the 70 percent that 
you’re talking about? 

Mr. Laws. That’s correct. 

Mr. Snowbarger. Well, fewer sites have been added to the NPL 
over the last 5 years, and you’ve cut your site assessment budget 
during that time period. It seems to me we would have expected 
that money to be marked for cleanup, and yet the cleanup budget 
doesn’t seem to be increased over that period of time. Where did 
the money go? 

Mr. Laws. The money that is not going into site assessment is 
going into cleanup. We are doing things differently this year. If I 
could take a step back, when you talk about getting sites listed, the 
atmosphere for getting sites placed on the NPL has changed dra- 
matically. There are a number of factors that play into that. Prob- 
ably the main one is the fact that when this program was started. 
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back in 1980, nobody knew how to do Superfund cleanup sites. It 
was entirely new. So the Federal Government assumed that re- 
sponsibility. 

Since then, the States have taken up a tremendous amount of 
the weight of doing that. What has happened, then, is that we have 
entered into partnerships with the States. So when we discover a 
site, it’s not automatically determined that that site is going to be 
placed on the National Priorities List. States are given the oppor- 
tunity to work to clean them up themselves. 

We give opportunities to private parties to come in and clean 
sites, to work it out with the State. Whether that is going to hap- 
pen or not, we don’t know up front. We’ve had situations where the 
State thought they would be able to handle a site, where they did 
not. So you’ve got this time where the State was trying to work out 
the site, it didn’t work, so then we have to restart the listing proc- 
ess. 

We are doing a lot more early removals. The General Accounting 
Office actually did a report on us last year that was very positive 
about our removal program which gets to sites before we have to 
go through the len^hy listing process. So the funds that are com- 
ing out of site assessment are going to support these new activities. 

If I could go a little farther, a lot of the things that have been 
leveled as criticisms are legitimate things that we should be look- 
ing at, but you are not getting the accurate picture of what’s going 
on. We have an office that is dedicated solely to advancing innova- 
tive technology in hazardous waste cleanups, and it’s a very suc- 
cessful office. It’s the only one of its kind in the Environmental Pro- 
tection Agency. 

We support innovative cleanups. We have recently, in our New 
England division — at a New Hampshire site, I might add — entered 
into our first agreement where the Eederal Government is going to 
share the risk of a failure of an innovative technology, something 
that the vendors of innovative technologies have been supporting 
for years. 

So what we are doing at the agency is trying to address a lot of 
the problems that have been raised over the years, and we are 
making progress toward it. Like I said before, no one here is saying 
that we have fixed this problem, but I don’t think that it’s fair, in 
the debate that we’re going to be entering into under Superfund, 
to be trying to portray this program in the light that it was 10 and 
15 years ago, because that is not the way this program is operating 
today. 

If you are basing decisions on a report that admittedly doesn’t 
take into account the administrative reforms that we have put in 
place the last 3 or 4 years, I really question how that is going to 
aid in our debate. 

Mr. Snowbarger. I’m kind of confused here about the budget. 
It’s my understanding that these are EPA figures. For 1995, it 
shows 47 percent direct site cleanup; 1996, it shows 71 percent, 
and yet there has not been more money going to cleanup. I don’t 
understand. Are we just renaming these things? We decide we need 
to show a better face on cleanup, so we add other functions in? 

Mr. Laws. I’m not sure what chart you are referring to. 

Mr. Snowbarger. Well, the two pie charts there. 
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Mr. Laws. Like I said, I don’t know where those charts came 
from. 

Mr. Snowbarger. I believe the figures came from your budget. 

Mr. Laws. I don’t know that as a fact, sir. I mean, if you would 
like to see what our budget projections were for fiscal 1995 and fis- 
cal 1996, we can certainly provide that. If, in fact, that is correct, 
we will provide an explanation. 

Mr. Snowbarger. Yes, I would like to know. Again, if we’re just 
reshuffling resources and calling them cleanup now, I think that’s 
important for us to find out. 

Thank you, Mr. Chairman. 

Mr. SUNUNU [presiding]. Thank you very much, Mr. Snowbarger. 

Mr. Kucinich. 

Mr. Sanders. Let me speak for a few minutes and then give it 
over to you, Dennis. 

Mr. Kucinich. Sure. 

Mr. Sanders. Let me just begin, Mr. Chairman, by expressing a 
concern that I think we have a problem, and I’m not sure that we 
are addressing it effectively today. My concern is that this is an 
enormously complicated issue. 

I remember, when I was a mayor and I came into office, we had 
a guy who used to give us reports by telling us what a great job 
he was doing on everything. Fortunately, he never did anything, 
but he looked really good on paper. Then we had another guy who 
was knocking his brains out doing a good job, trying to do as much 
as he could, couldn’t quite put it on paper, and it didn’t look quite 
as good. 

I mean, one of the basic problems that you have is if you have 
somebody who works for the administration and wants to look good 
to us, who is not an expert on every detail, they could deal with 
minor problems and say, “Look. We knocked this one off. We 
knocked that one off. We’ve got 83 projects we ended in 3 weeks. 
We’re great.” 

Meanwhile, some of the major environmental crises facing this 
country are not dealt with. Children are getting sick, and somebody 
up here says, “Gee,” you know. So it is a tough problem, and I don’t 
know that we’re getting to the root of it today. 

Having said that, I happen to believe that we do need to take a 
very hard look at the Superfund. I happen to believe that there are 
problems there. I happen to believe that we could make it more 
cost-effective, could speed up the process. But I really would hope 
that we don’t make it into a partisan issue and just the goal of it 
is to say, “Hey, these guys are doing a terrible job. Cut their fund- 
ing,” or something like that. If we do that, we’ve done a real dis- 
service to the public. 

I have some questions, but if Mr. Kucinich wanted to jump in 
now. Do you want to? 

Mr. Kucinich. Yes. 

Mr. Sanders. I will take it back after Dennis. 

Mr. SuNUNU. Please, go right ahead. 

Mr. Kucinich. Thank you very much, Mr. Chairman and mem- 
bers of the committee. It’s a pleasure to join all of you on this com- 
mittee. 
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My questions dovetail some of the questions that Mr. 
Snowbarger raised relating to performance. I would like to direct 
the questions, with the Chair’s permission, to Mr. Laws. And keep 
in mind that I am new here, so you may think these questions 
aren’t relevant, but it appears to me they might be. 

Mr. Laws, you have had this program cut, as has been testified 
by the GAO, and you have talked about the implications somewhat. 
I’m just wondering, should this Congress or the administration be 
cutting the EPA’s budget when there is a backlog of sites and the 
program has been overwhelmed? 

Mr. Laws. No, I don’t think so. I think that the President’s budg- 
et for fiscal 1998 reflects the fact that we do have a commitment 
to the American people. Because of some of the delays that we have 
admitted to, there are communities out there that we have been 
promising to get their sites cleaned up, and I think it’s now time 
that we follow through on that promise. That’s what the Presi- 
dent’s budget reflects, an increase for dealing with Superfund sites 
and not a decrease. 

Mr. Kucinich. Is it your opinion, Mr. Laws, that the budget, as 
has been submitted, is going to be adequate to expedite the process 
of the cleanup? 

Mr. Laws. Yes, sir. The budget includes a proposed $650-million 
increase for Superfund. That is the first of a 2-year request in that 
amount, which will allow us, by the year 2000, to clean up an addi- 
tional 250 sites. 

Mr. Kucinich. Do you have any recommendations other than the 
obvious funding one that would help the EPA expedite the cleanup 
and fix the problem of the delay? 

Mr. Laws. I assume that we will be engaging in a very healthy 
debate with the Congress in the months to come over Superfund 
reauthorization. We have had, over the last two Congresses, a very 
spirited back-and-forth on what is necessary. 

We are committed to reforming this law in a way that makes 
these cleanups go faster, that makes them fairer to the parties in- 
volved, but at the same time ensures that the people who have to 
live near these sites are fully protected in their health and in their 
environment. So I think that is where the debate will center, as to 
exactly what is going to be necessary to ensure that we can accom- 
plish all of those goals. 

Mr. Kucinich. Thank you, Mr. Laws. 

Mr. Chairman and members of the committee, it seems to me 
that this committee might benefit, in terms of analyzing the per- 
formance here by the EPA, if we had the benefit of the manning 
tables, if you will, of personnel from the EPA, to see how reduc- 
tions in the budget over the past couple years may have resulted 
in certain cutbacks that have affected directly the administrative 
functions of EPA that relate to these programs. Because anytime 
you cut money, you’re cutting people. You cut people who do cer- 
tain jobs, and the jobs aren’t done, and then the responsibility 
shifts. 

I would like to, with the permission of the Chair, just make that 
request, if we could get that information. So then, if the funding 
levels come back, we get some idea of how personnel might be 
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changed so that we would see a corresponding improvement in the 
function. 

Is it possible we could get that? 

Mr. SUNUNU. To the extent that the agency would like to submit 
that funding and personnel data, in addition to the other informa- 
tion that has been requested by the committee, I think it would be 
appropriate to include it for the record. 

Mr. Kucinich. Thank you, Mr. Chairman. 

Mr. SUNUNU. Thank you very much, Mr. Kucinich. 

The Chair recognizes Mr. Barr. 

Mr. Barr. Thank you. 

Mr. Laws, during the last questioning, maybe to assist you here, 
since you said you didn’t know where the figures came from on 
those pie charts, they do come from EPA. They are directly from 
your agency, and we can provide those to you, if you would like, 
in a small version. Would that help? 

Mr. Laws. I’m sorry, Mr. Barr. 

Mr. Barr. I’m questioning, Mr. Laws. I’m sorry. Let me repeat 
it then. You expressed in previous questioning that you didn’t know 
where the information came from on the charts, to which I think 
the chairman of the subcommittee referred. Is that correct? 

Mr. Laws. Yes. 

Mr. Barr. OK. Trying to help you out. The information came 
from EPA, and that is what the bottom of the charts say. Would 
it help you, in responding to questions to try and determine why 
we have gone all of a sudden from 47 percent to clean up to 71 per- 
cent, to have a smaller version of those charts which indicate also 
that they are EPA’s figures? Or would that not help you in re- 
sponding to questions? 

Mr. Laws. Well, I mean, what you are talking about is for the 
budget submission; what we are talking about is how the program 
operates. What the program does is, it looks at what are the dollars 
necessary for it to respond directly to sites, and that includes more 
than the actual dollars that are spent to clean up a site. 

Mr. Barr. You’re right. I mean, they can include whatever you 
want to include in them. That’s a given. Whatever people want to 
include in them, they include in them. All I’m asking is, would it 
help you to have those charts, because you expressed that you 
didn’t know where the information came from. It does come from 
EPA. 

Mr. Laws. OK. 

Mr. Barr. Why don’t you provide the witness those. That may 
help. 

Just so I have clear in my mind what your previous testimony 
was, also, Mr. Laws, I think that this was in response to ques- 
tioning by the subcommittee chairman, that you don’t know what 
methodology EPA uses in its budget submissions to the Appropria- 
tions Committee. 

Mr. Laws. No, I think the question was that the methodology 
that EPA uses was identical to the methodology that GAO used, 
and I’m not in a position to say whether that is, in fact, correct. 

Mr. Barr. OK. Do you know what methodology EPA does use in 
submitting and calculating its budget submission to the Appropria- 
tions Committee of the Congress? 
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Mr. Laws. No, sir, I don’t. We can provide that for you, but I 
can’t tell you. 

Mr. Barr. Well, I don’t need you to provide it for me. I’m just 
asking if you know what methodology they use? 

Mr. Laws. No, sir. 

Mr. Barr. OK. Also, Mr. Laws, I was intrigued by what I think 
is also your testimony that the Superfund program is now a fun- 
damentally different program today. And I certainly recognize 
there is a time when we can make general statements, and general 
statements are appropriate, but I think we’re at the point now 
where we need to be a little bit more specific. 

On what basis can you make that statement, when EPA has stat- 
ed, as recently as just a couple of months ago in a submission to 
the Congress, “Duration data would not be conclusive and results 
not complete for another 8 to 10 years.” In other words, if the data 
isn’t even near being completed, how can you make a fairly general 
but very specific statement that — or very clear statement — that the 
Superfund program is fundamentally different today? 

Mr. Laws. Well, very simply because a lot of the problems that 
have been identified with the program simply aren’t occurring. 
Others aren’t occurring as often as they were in the past. 

The administrator likes to tell the story that when she first came 
into the agency, back in 1993, not a week went by that she didn’t 
get a call from a Member of Congress or a Governor or a mayor, 
complaining about something happening at a Superfund site. And 
she said that doesn’t occur anymore. We were always getting com- 
plaints from small parties who had been sued by larger parties. 

Mr. Barr. What do you read into that? Do you read into that 
that the programs are working? 

Mr. Laws. I think what I read into that. 

Mr. Barr. Hold on, please. I’m just asking you what you read 
into that. To me that doesn’t mean anything, but maybe I’m miss- 
ing something. What do you read into that, that Members of Con- 
gress are frustrated with the response, so they don’t bother calling 
back, or that they are much more satisfied now, or that the pro- 
grams have been concluded? I mean, what does that mean? 

Mr. Laws. I think what it means is that the issues that were 
being complained about we have taken very strong efforts in trying 
to address, and that they are, frankly, not occurring in the way 
that they were in the past. 

Mr. Barr. Well, if that’s the basis on which EPA reaches conclu- 
sions. 

Mr. Laws. Well. 

Mr. Barr. Hold on. 

Mr. Laws. There are others. 

Mr. Barr. Sir, please hold on. Hold on, please. OK. I’ll give you 
time, and I’m giving you time, but don’t interrupt me, please. 

That is a very strange basis, it seems to me, on which to reach 
very broad conclusions to the American people and to the Congress 
about how EPA is faring and what problems have been resolved 
and what problems remain. The fact that, gee. Members of Con- 
gress don’t call up and complain as much anymore, I mean, is there 
really not something a little more substantial that you can tell us 
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that has been used as the basis by EPA to make these general 
statements about how well the programs are doing? 

Mr. Laws. As I was going to say, Mr. Barr, a lot of the problems 
that have been identified in the program have been addressed. We 
were constantly criticized that small parties were never intended 
to be in the Superfund liability net, were being brought into the 
case by larger parties who were trying to expand the liability net. 
We have addressed that by providing zero-dollar settlements to 
tiny parties and settling out de minimis parties; over 14,000 have 
been done. That is a fact as to things that did not occur in the past 
that are occurring today. 

We have been accused that we have not been carefully looking 
at high cost remedies and that there were cheaper ways to do that. 
So we established a remedy review board which is going to review 
every remedy that falls within a certain parameter of criteria. The 
Board first went into operation last year and has already resulted 
in between $15 million and $30 million in savings. 

We have established a process where we’re going to relook at old 
remedies to make sure that technology innovations and changes in 
technology and science that might have impacted our decision are 
relooked at. And if, in fact, a better decision is in place, it should 
be in place. In region one alone, we have had $56 million in savings 
because of changed remedies as a result of that initiative. 

I can provide, and I will, Mr. Barr, a list of the specifics as to 
why we think this program has changed and how we are doing 
things differently. One of the major criticisms of this program is 
that we cleaned everything up to residential use. 

Now, that is not how these sites are cleaned up, but what we 
have done is, we have made it a requirement that before we decide 
how a site is going to be cleaned up, we are going to determine 
what the reasonably anticipated future land use is. That is going 
to eliminate scenarios where sites which have been industrial for 
the last 100 years and will be industrial in perpetuity are even 
analyzed for a residential type cleanup. 

So there are very concrete examples as to why we believe this 
program has changed. 

Mr. Barr. OK. I would appreciate it if you would furnish that. 
If you would also, pursuant to — I think you indicated to the chair- 
man that you would provide information on exactly what method- 
ology EPA does use in its budget submission. 

Mr. Laws. Certainly. 

[The information referred to follows:] 
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1130 LONGWORTH HOUSEBUILDING 
WASHINGTON. D.C. 2051S-1007 


COMMITTEES: 
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REFORM AND OVERSIGHT 
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February 19. 1997 


Mr. EUiol Laws 

Assistant Administrator, Solid Waste & Emergency Response 
Environmental Protection Agency 
401 M Street SW 
Washington, D.C. 20460 

IN RE: SUFEREUND CLEAN-UP HEARING 

Dear Mr. Laws: 


r appreciate your appearance befem iht Subccamnittee on National Economic 
Growth, National Resources and Regulatory Affairs at our hearing on the progress 
of Superfund c!ean>ups. As a foilowmp to our discussion during ray questioning 
period, I would request that you roe with dw following. 

Pint, please explain the methodology used by the EPA in determining its budget 
figures for your Imdget that is sutouned to the House /^^F^opriations Committee. 
Inchide a breakdown of your budget and du percentage that actually goes to 
SuperfUnd clean-ups. 

Second, please provide me with ai^ data that shows the cost to small conmninides 
around the country that lose bus^ss due to the problems initiated by hazardous 
Superfuod sites that are not being cleaned op is a timely manner. 

Please provide me with this material by the close of tMisiness on February 28th. 
Again. 1 appreciate yotr testifying and look forward to yaar responses. 


With warm regards, I am, 
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SWTE I) 

MaUETTa. 6A SaOM 


ROWE 

600 East 1st Strut 

RWM. QA 33161 
1706) 280-1776 



163 


UNITED STATES ENVIRONMENTAL PROTECTION A6ENCY 
WASHINGTON. D.C, 20)160 

MAR -7 Bgtr 

The HoooraJble Bob Bair 
U.S, House of Representatives 
Washington, D.C. 20515-1007 

Dear Congressman Barr: 

Thank you for your letter (lated February 19, 1997 regarding Superfund cleanups. We 
appreciated the opportunity to testify on Superfijnd cleanupl before the House Subcommittee on 
National Economic Growth, National Resources and Regulitory AfFairs, on February 13, 1997. 
Our response to your fbllow-up questions are provided belqw. 

The Agency’s request is designed to achieve the President's goal of 900 site completions 
by the end of calendar year 2000. The universe of sites considered part of this initiative is made 
up of those sites currently in remedial design and with construction underway. The additional 
resources requested for fiscal year 1998 are focused on direct site cleanup activities. The budget 
assumes continued realization of Superfiind Administrative Reform eSciencies. 

The Superfund budget breaks down into five major areas. Approximately 77.6% of the 
budget request suppons actual site cleanup Activities that bre included in this amount are 
response actions (removal and remedial actions), she charaoterization (site assessment, lab 
analysis, and site studies), response contract management (START, RAC, and USAGE) expenses, 
site tracking, and salaries for site managers and response prpgram staff. About 8.5% of the 
budget request supports enforcement activities which ensure participation of responsible parties in 
Superfiind cleanups and promote foe agency’s enforcement niimess reforms. Another 7.4% of 
the budget request is provided to our other Federal agency partners which provide vital support 
activities at Superfiind sites, training for state and local resppnders, basic research, and other 
critical support functions. Approximately 6.4% of foe budgjst request is for Agency level 
management and support activities which provide inflastructure, operations, and workforce 
support for foe operation of the program. Finally, about 1 .9% of the budget funds support 
activities provided by the Office of Air and Radiation at inix{ed waste and other complex sites. 

While the Agency does not collect data on costs to qommuiuties fi-om hazardous waste 
sites that are being remediated under foe Superfiind program, I share your concern that these sites 
be cleaned up as quickly as possible. The Presidoit’s 1998 budget request for Superfund 
significantly accelerates our cleanup pace. Our goal is to cldan up 900 sites through the year 
2000, rouj^y two-thirds of the National Priorities List, the Nation’s worst hazardous waste sites. 
Our 1998 budget request will help hundreds of communities as we clean up sites faster. 


OfPICEOf 

SOLID WASTS AND EMeflGgNCY 
RESPONSE 



Ow.-u>aUi4/C)< 





In addition, an unportant effort in the agency has been to address abandoned, idled or 
under-used industrial and commercial properties (so called brownfields) where expansion or 
redevelopment is complicated by real or perceived contamination. The U.S. General Accounting 
Office estimates that up to 450,000 brownfields sites exist, affixting virtually every community in 
the Nation. We are very proud of our efforts at Federal, state and local levels to link 
environmental protection with economic redevelopment wil|h our Brownfields program. 

Thank you ^ain fisr your interest in the Superfiind program and in our plans for fiscal 
year 1998. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


NIR I2fi0r 


OFFICE OF 

SOLID WASTE AND EMERGENCY 
RESPONSE 


The Honorable David McIntosh 
Chairman 

SubconBittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs 
Committee on Government Reform and Oversight 
House of Representatives 
Washington, D.C. 20515 

Dear Hr . Chairman : 

Thank you for the opportvinity to share the Agency ' s progress 
in improving the Superfund program with your Subcommittee on 
February 13, 1997. I hope our testimony proved informative to 
you and the rest of the Subcommittee. 

vniile answering questions of the members, Elliott Laws, 
representing the Agency, agreed to provide additional information 
on Superfund cleanup project durations. We have enclosed our 
most recent analysis regarding this topic, as requested. If we 
can be of any further service, please do not hesitate to call on 
us. Thank you for your continued interest and support. 



Enclosures 


R«cyclsd/R«cyclabla • Printed with Vegetable Oil Based Inks on 100% Recycled Paper (40% Postconsumer) 
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Shorter Remedial Cleati-up Projects at Superfund Sites 


Duration Overview; The duration analysis was designed to bre^ up die remedial 

pipeline by project, and to use a methodology that is better related 
to the estimated duration timeframes listed in the FY93 Superfund 
Program Ixnpletnent^on Manual. 


Duration Methodology: All remedial pipeline projects (Combined RI/FS, ROD, RD, RA) 

that contained a valid actual start date, and a valid actual 
completion date prior to and including FY96 (Fy87-FY96) were 
included in this analysis. The durations for the pipeline projects 
were plotted, and averaged, in the Fiscal Year of the start of those 
projects. The observations represent the number of actual projects 
used in calculating the duration average. 
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Mr. Barr. That would help us, since there seems to be some dis- 
putes about methodologies here. 

Let me ask just one other question, Mr. Laws. I was looking at, 
again, some of these charts and graphs that have to do with the 
average time to complete Superfund cleanup projects. Is there any 
data that you all have that indicates, with some sort of tangible fig- 
ures, how much it costs local communities in lost investment busi- 
ness coming into those communities during the course of whether 
it’s 11 years or 20 years of a site being maintained on NPL? 

In other words, you have small communities all over America, 
and once a site is on the NPL it has a disastrous effect on new 
business coming into that community. Do you all have any studies 
or information on — and that sort of is a cost of having a site listed 
on the NPL, and I think a very real one. Do you have any data 
on how much it does cost the communities or the local govern- 
ments? 

Mr. Laws. I’m not sure if the agency has any data that might 
reflect that. We can check and see if any of the local government 
organizations have done some sort of studies. My guess is, however, 
that it’s probably more anecdotal as to what communities believe 
the economic impact of a Superfund site has been, just as 
anecdotally there is evidence that some of them actually benefit be- 
cause of the construction activity that comes into the community in 
getting the site ready for economic redevelopment. 

I know there is not a study that we have done specifically on 
that, but there might be something that other organizations have 
done that we might be able to get. 

Mr. Barr. OK. If you are aware of any or could locate any, with 
reasonable efforts, I would appreciate it. I think it’s relevant and 
important. 

There are some other questions I have, but I see that the time 
is just about up, so I will defer for right now. Thank you, Mr. 
Chairman. 

Mr. SUNUNU. Thank you, Mr. Barr. 

We will reserve time at the conclusion of Mr. Sanders’ ques- 
tioning, if you would like to add some additional comments. 

Mr. Sanders. 

Mr. Sanders. Thank you very much, Mr. Chairman. 

Mr. Chairman, if I may, as I understand it, Mr. Laws, today is 
your last day, and your co-workers are giving you a going away 
party. 

Mr. Guerrero. I thought this was his going away party. [Laugh- 
ter.] 

Mr. Laws. I would assume they are having a little more fun right 
now than I am. 

Mr. Sanders. I would respectfully suggest, Mr. Chairman, if 
there are other questions that any Member might have of Mr. 
Laws, may we present them now, so that he can perhaps enjoy his 
last day in a little better way. 

Mr. McIntosh. Mr. Barr, would you like to conclude? 

Mr. Barr. Just one quick question, then, for Mr. Laws specifi- 
cally. 
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I think, Mr. Laws — and I think this was in response to a ques- 
tion previously by Mr. Sununu — that EPA does not have any evi- 
dence that shows that the average cleanup time is going down. 

Mr. Laws. No, I didn’t say that. I’m not sure that that evidence 
has been put in a report type form. The data that we have gone 
through does indicate that, and we will provide that to the sub- 
committee. 

Mr. Barr. OK. That will be provided? 

Mr. Laws. Yes, sir. 

Mr. Barr. OK. Thank you. 

Thank you, Mr. Chairman. 

Mr. Sununu. If I may just conclude the questioning by yielding 
myself a few moments, Mr. Laws. I understand that, in a letter 
that you put together for Congressmen Oxley and Boehlert in May 
of last year, you responded for the EPA with regard to the Super- 
fund reform proposal by stating that there wasn’t evidence that 
would support your claim — meaning that of Congressman Oxley — 
that the existing liability scheme delays the time for cleanup. 

Contradicting that, however, was GAO testimony that stated, 
“EPA officials also said that the time to find the parties responsible 
for contaminating site and reach cleanup settlements can increase 
the cleanup times.” These two statements, both by EPA parties or 
officials, obviously contradict one another. 

My question to you would be, in the light of the GAO findings, 
how can you suggest that the time to track down tens and some- 
times hundreds of potentially responsible parties wouldn’t delay 
the cleanup time involved? 

Mr. Laws. Because the analysis, the site investigation, the study 
of what is going to be necessary to clean up that particular site 
proceeds while the enforcement side of the House is looking to try 
and identify who the responsible parties are. 

I think, if you look at the time it takes, on another GAO report, 
for the private sector to clean up a site and the Eederal Govern- 
ment to clean up a site, the difference is something like 6 months 
difference. So I don’t think that the PRP search has a major impact 
on the length of time. 

Mr. Sununu. Thank you very much. At this time, I would like 
to return the Chair to Mr. McIntosh, who has one or two final 
questions. 

Mr. McIntosh [presiding]. Thank you, Mr. Sununu. Did you 
have any further questions before I finish up? 

Mr. Sununu. Not at this time. 

Mr. McIntosh. I wanted to check in with you — and I appreciate 
the panel’s willingness to participate in all of this. I have a ques- 
tion for the General Accounting Office. 

Mr. Sanders is pointing out that you are trying to leave for an 
engagement. 

Mr. Laws. Yes, sir. 

Mr. McIntosh. I do have one more for the GAO, but I will put 
that on hold for a second and ask Mr. Laws a question. 

In your testimony, you had indicated that EPA had established 
a “worst problems first” priority system. The National Risk-Based 
Priority Panel has evaluated and tried to rank cleanup actions ac- 
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cording to five different criteria: risks to humans and the environ- 
ment; instability in characteristics of the contaminants; and eco- 
nomic, social and program management considerations. 

Now, based on these criteria, the panel had ranked one of the 
Superfund sites, the Havertown PCP site, the eighth worst cleanup 
project in the Nation. The site was placed on the NPL list in 1982. 
According to the documentation supporting the agency’s decision to 
cap the site, this site is indeed one of the ones that is very stable. 

EPA has stated that the contaminants at this site, such as ar- 
senic, dioxin, PCPs, and PAHs, all bind with the soil and are not 
volatile or highly mobile. The most highly contaminated area of the 
site is surrounded by a berm that prevents any further migration 
of soil. 

The agency apparently has also stated that these soils onsite 
present minimal threats to the community and, if capped, would 
present no threat to the community or anyone using the cap. Pre- 
viously, EPA actions have stabilized the site so that there’s no sig- 
nificant threat to local residents. 

Now, the relative priority of this response appears to have been 
established on a first-come, first-served basis rather than on risk. 
Does this site, in fact, present the type of risk that would make 
this the eighth worst cleanup project in the country, or was it listed 
that way because it was one that they were about to finish clean- 
up? 

Mr. Laws. No, actually the national risk priority system — to get 
to the second point first — is actually working kind of perverse effect 
on those sites that are ready to complete cleanup. I mean, the sites 
that have had most of the work done, that are ready for maybe a 
final operable unit to be done — where we have stabilized the risk, 
we have protected the communities — are constantly bumped to the 
bottom of the list by newer sites that are coming along where the 
sites have not been stabilized to that point. So actually the risk 
system works the other way. 

My understanding with the Havertown site, though, is that the 
reason it ranked so high was because of ground water problems 
and not because of the soil problem. 

Mr. McIntosh. That is what was confusing to me, because ap- 
parently the type of contaminants there all seem to be the type 
that do bind with the soil, so you would have less of a significant 
concern about the ground water problems than perhaps other sites 
where you’ve got water soluble contaminants. 

Mr. Laws. I’m not familiar with that particular site, but I do 
know that it was a ground water issue that was pushing the higher 
ranking of it. 

Mr. McIntosh. Do you know if that ground water problem that 
they did detect presented a great amount of risk? 

Mr. Laws. I think it was threatening a drinking water source, is 
my belief I would have to check on that, but I did have a couple 
of conversations with the Regional Administrator about that site, 
and that’s my recollection. 

Mr. McIntosh. OK. Mr. Laws, I do understand it’s your last day, 
but perhaps the agency could give us some further answer. 

Mr. Laws. Actually, because it did refer also to the testimony of 
one of the earlier witnesses, we can provide the committee with an 
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analysis of what the prohlem was, our responsiveness summary, 
which would have addressed the issue raised by the vendor who 
had testified earlier, and we can provide all of that information 
about that. 

Mr. McIntosh. Yes, that would be helpful, and some analysis 
about why it was placed at that risk level. 

Mr. Laws. Certainly. 

Mr. McIntosh. Thank you very much, Mr. Laws. I appreciate 
your coming. I don’t think there are any other questions for you. 
We wish you well in your next life. 

Mr. Laws. Thank you very much, Mr. Chairman. 

Mr. McIntosh. One final question for GAO. I understand that 
you did not focus only on the trend lines for listing in construction 
completions, but also looked at sites that had gone through various 
stages of the listing process and the cleanup process. I wanted to 
check, what stages in each process did you observe that the aver- 
age processing times had lengthened? 

Mr. Guerrero. Yes. The answer to your question is, yes, we did 
look at the stages. There were two areas that basically were driv- 
ing the numbers. The first is, the period of time after all the initial 
assessments are done for listing was increasing. So the time be- 
tween that point and the listing was increasing. 

Then, on the cleanup side of the picture, it was the time spent 
selecting a remedy and studying what possible remedies to use was 
driving the process. 

Mr. McIntosh. So, in each case, it was the latter stages that 
were doing it? 

Mr. Guerrero. In the first part, it was the very tail end; in the 
second part, it was the very front end of the process. 

Mr. McIntosh. Are both of those stages the stages at which 
there are a large number of parties that are consulted and brought 
into the process? 

Mr. Donaghy. Yes, there is some enforcement in the end stage 
of the listing process, where an attempt is made to find parties re- 
sponsible for the contamination. And then, early in the cleanup 
process, there are negotiations. After listing, there are negotiations 
carried on with the responsible parties to attempt to reach a settle- 
ment. 

I think that the delay in getting the construction started at sites 
after they are listed is a result of a delay in starting the cleanup 
study, the process that leads to the selection of a cleanup remedy, 
and also a stretch-out in the time that it has taken to conduct that 
remedy selection. 

Mr. McIntosh. Let me just close by saying thank you for GAO 
coming and the work on your draft report. I look forward to seeing 
the final report. I have a high degree of confidence on the meth- 
odologies that you have used in that report. I think they will serve 
us well in this Congress as we move forward in looking at reau- 
thorizing Superfund. 

Mr. Guerrero. Thank you, Mr. Chairman. 

Mr. McIntosh. Mr. Sanders, did you have a closing comment? 

Mr. Sanders. I’m not quite sure that we had the adequate time. 
I think more of the time was on your side. So I think we’re entitled 
to at least 10 minutes. 
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Mr. McIntosh. OK. I was not here. Mr. Sanders has some ques- 
tions. Excuse me. 

Proceed. 

Mr. Sanders. Thank you very much. Mr. Chairman, despite the 
inauspicious beginning of this meeting, I certainly don’t want to be 
terribly partisan, but I must raise an issue, and it’s a quote from 
you, Mr. Chairman, which I want to bounce off the GAO. 

We have a memorandum here from the chairman, Mr. McIntosh, 
dated February 6, 1997, that states, “GAO estimates that EPA will 
take, on average, at least 21 years to complete cleanups at non- 
Federal sites whose discovery was reported in 1995.” 

My question to Mr. Guerrero is, do you agree that it takes 21 
years? Is it appropriate to use your analysis to project how long it 
will take EPA to list and clean up sites that are reported in 1995? 

Mr. Guerrero. As I stated earlier, Mr. Sanders, our analysis 
does not allow you to project forward what those timeframes will 
be. 

Mr. Sanders. I don’t want to put you on the spot, but I read you 
a quote from the chairman, and what I’m hearing from you, it’s not 
a totally appropriate quote. You can nod your head if you don’t 
want to offend anybody, but I’m understanding you to say that. 

Mr. Guerrero. The numbers are based on what it did take, the 
average times that it took in 1996, and that number is the sum 
total of those two timeframes. 

Mr. Sanders. So what you are saying, in essence, is that it is 
not useful, that the quote of the chairman is not necessarily appro- 
priate or accurate, and that it is not useful for examining the im- 
pacts of changes in EPA Superfund policies and procedures which 
could affect the program’s future performance. 

In other words, I guess the only point that I wanted to make is, 
the chairman had a quote, and I think it was probably not an ap- 
propriate quote, based on the information that you provided. 

Mr. CZERWINSKI. In all fairness, Mr. Sanders, though, I think 
that’s probably from our lack of specificity in dealing with the 
chairman. We have been refining our message as our work pro- 
gressed, and, most likely, the misunderstanding was due to our 
poor communication. 

Mr. Sanders. OK. And maybe that’s one of the problems with 
having a hearing with a work in progress. Possibly. 

Mr. Guerrero. I would like to clarify, though, GAO’s policy is to 
testify on work that is in progress, provided that we have suffi- 
ciently completed that work that we can usefully contribute to the 
discussions. 

Mr. Sanders. Let me just continue and suggest that, as I under- 
stand it, your methodology doesn’t even look at the average time 
for sites reported in a certain year. Instead, it looks at the average 
for sites completed in a certain year. Is that correct? 

Mr. Guerrero. That’s correct. That’s what Mr. Waxman was 
talking about earlier. 

Mr. Sanders. OK. My conclusion would be that, hopefully, per- 
haps the chairman did not fully understand the situation when he 
made his quote. The same memorandum refers to the title of your 
draft report, “It now takes more time to address and clean up haz- 
ardous wastesites,” that’s the title. 
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This title tells me that you analyzed how long it takes to list and 
clean up sites under the new reforms, and it is a clear indictment 
of the reforms. Yet you testified that your analysis should not be 
used to judge the reforms or to project the average cleanup times 
for sites discovered after the reforms were adopted. 

Is this going to be the title of your final report? 

Mr. Guerrero. No, it will not. 

Mr. Sanders. So the title that you now have for your draft re- 
port, “It now takes more time to assess and clean up hazardous 
wastesites” — interesting title — is, in fact, not going to be the title 
for your final report; that’s correct? 

Mr. Guerrero. That’s correct. 

Mr. Sanders. I think that’s important to state for the record. 
Can you tell us what your new title will be? 

Mr. Guerrero. We haven’t selected it. However, what I would 
want to say is that the approach used shows that it has taken the 
amount of time we indicated in these charts, in each of those years. 
The choice of the title for our draft report, which was sent to the 
agency for comment, as is a typical practice of ours, led us to be- 
lieve that that could be misunderstood, so we are going to change 
the title of the report. 

Mr. Sanders. We appreciate it. We happen to think that the 
whole methodology, as you know, is misleading, not only the title, 
so we appreciate your at least changing the title. 

Mr. Chairman, as it was just established, in our opinion, in my 
view, the GAO’s analysis should not be used to judge the current 
program or to project how long cleanups will take in the coming 
years. And it cannot show the impossible, that it took an average 
of 21 years to clean up sites, because Superfund hasn’t even been 
around that long. 

Therefore, I hope that the final report clearly explains the inher- 
ent bias in the methodology and clearly spells out the limitations 
of the data. I would not want the chairman, or any member of the 
committee, or any reader, to be misled on this subject again. 

Mr. Chairman, I would like to explore the reasons for delay for 
a little while. 

You testified that a major factor was, the Superfund program 
started with a backlog of sites awaiting evaluation. That’s a quote. 
Correct? Now, let’s say, hypothetically, there is a huge backlog of 
sites because previous administrations had neglected the program, 
and, again, hypothetically, a new administration aggressively and 
successfully attacks this backlog by finally finishing up those long, 
drawn out listings and cleanups. 

Would the results of your analysis show that the cleanups com- 
pleted by this new administration were actually taking longer than 
cleanups completed by previous neglectful administrations? 

Mr. Guerrero. The average, based on our analysis, would rise 
because it takes into account the backlog. However, that is not the 
only approach that we used in our analysis. 

Mr. Sanders. One more time, I think the point that we’re trying 
to make is that the information provided does not necessarily re- 
flect the reality of what is taking place and the efforts of the Clin- 
ton administration to improve upon the situation. 
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Mr. Chairman, let me just ask a few more questions, and thank 
you for your indulgence here. 

I would ask GAO what recommendations they are making today 
for fixing the problems related to delay. 

Mr. Guerrero. We are not making any formal recommendations 
in our testimony, nor do we anticipate making recommendations in 
our final report. I would make several observations, however. And 
I would like to speak to the methodology, because I think it’s im- 
portant to note that the methodology does show some very, very 
important things. 

Among those is the fact that the timeframes spent within specific 
parts of the Superfund cleanup process are changing. Certain parts 
are getting longer; other portions may be remaining the same. In 
effect, as I said earlier, this is a result of a number of decisions to 
emphasize the tail end of the process or the cleanups. It is robbing 
Peter to pay Paul and, in effect, will be shown in even higher aver- 
age times in the future. 

We feel very strongly, and we have made recommendations, that 
because of the size of the backlog in this program, which it began 
with, because of the large number of sites yet to be listed, and be- 
cause of the large number of sites in the pipeline, it is imperative 
that we use a risk-based approach to manage this process and en- 
sure that the worst sites are getting addressed first. 

That’s something we have recommended in the past and we are 
recommending today before Chairman Horn’s subcommittee in our 
high risk reports. We feel even stronger about it based on the anal- 
ysis we’ve done here. This is a program where results are impor- 
tant, and we have not been convinced in the past that the agency 
has used that type of approach. 

Mr. Sanders. My time has expired. I would just, with the chair- 
man’s indulgence, take a brief moment to ask you this: Would you 
recommend the reforms implemented by the EPA in the last few 
years? 

Mr. Guerrero. The reforms that the agency has put in place all 
have potential to achieve what the agency is setting out to do, 
which is reducing timeframes and reducing costs. 

Mr. Sanders. You see these in a positive light. 

Mr. Guerrero. We see them in a positive light. I think where 
the debate has been this morning is, how can you measure that, 
and how can you show those kinds of examples. 

Mr. Sanders. I appreciate that. Honest people can disagree. It’s 
a complicated issue. But what I’m hearing you say is that the 
changes and the reforms implemented in recent years are positive. 
That is what you’re saying; is that correct? 

Mr. Guerrero. They are headed in the right direction. Whether 
they are having the impact is the question we have been talking 
about. 

Mr. CZERWINSKI. Mr. Sanders, I think the key word is “imple- 
mented.” We are not sure how extensively they are being imple- 
mented, and we are undergoing studies at the request of this com- 
mittee, the authorizing and appropriations committees to see the 
exact extent of EPA’s implementation. 

Mr. Sanders. I do appreciate it. What you are saying — again, I 
don’t want to put words in your mouth — but you are saying you 
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like the reforms; you see them moving in the right direction; you 
are concerned about the implementation. 

Mr. CzERWiNSKi. We see the concepts as being very positive; the 
results have yet to be proven. 

Mr. Sanders. OK. My last question, Mr. Chairman, is a very 
simple one for the members up there. In order to better implement 
those processes, would you recommend that Congress appropriate 
more funds? 

Mr. Guerrero. Again, I would say that, going back to the earlier 
discussions, you can always put more funds into this program, and 
you will probably get more output. The question is, are you getting 
the right kind of output? And whatever that funding level is, we 
would continue to strongly urge that the agency use a risk-based 
approach to ensure it is addressing the worst sites. 

Mr. Sanders. My time has expired. I thank you very much, Mr. 
Chairman. 

Mr. McIntosh. Thank you very much, Mr. Sanders. 

Let me turn now to Representative Barr who has a couple ques- 
tions for this panel. 

Mr. Barr. Thank you, Mr. Chairman. Is it a fair assessment, Mr. 
Guerrero, of GAO’s role, not just in your testimony here today but 
in general, that GAO uses commonly accepted, defensible, 
verifiable, legitimate means of computing data as objectively as 
possible, and then makes the results of that analysis available to 
Members of Congress and others in the executive branch, and that 
it’s not your job to draw, necessarily, conclusions from it, with re- 
gard to how it can be used in determining policies? 

Mr. Guerrero. That’s right. We will, on occasion make rec- 
ommendations, when we believe the evidence is compelling. In this 
particular case, we are simply trying to present data that suggests 
a troubling picture. 

Mr. Barr. Would it be fair to say that, from time to time. Mem- 
bers of Congress on both sides of the aisle and members of the ex- 
ecutive branch disagree with what you have done, and may reach 
different conclusions based on the evidence? 

Mr. Guerrero. Absolutely. 

Mr. Barr. Without beating a horse here, again, about methodolo- 
gies, is it a fair statement, based on your objective analysis, as re- 
flected in your testimony today, that the average completion time 
for projects has increased substantially over the last several years? 

Mr. Guerrero. Yes. 

Mr. Barr. Is there any doubt in your mind about that? 

Mr. Guerrero. No. 

Mr. Barr. Is that based on an objective analysis according to 
commonly accepted standards and methodologies of analysis? 

Mr. Guerrero. Yes. 

Mr. Barr. Thank you, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Barr. 

Let me conclude this panel by summarizing some of the impor- 
tant things that have, indeed, come out. And I think as much as 
we may dislike the results, I don’t think it’s appropriate to be at- 
tacking the method when you don’t like the results, when the facts 
are staring you right there in the face. 
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It is a fact that, in 1996, it has taken 20 years, on average, to 
clean up the sites that were finished there, and that your study 
showed that, in that year, that is the case for those sites. That’s 
an appallingly long time and not acceptable for us. 

It also appears that the reforms which began being implemented 
in 1992 and were fully implemented in 1994, and additional re- 
forms in 1995 and 1996, don’t seem to have slowed down the in- 
crease in time it takes to list a site onto the National Priority List. 
That number continues to climb every year since 1992 by roughly 
the same amount. 

Finally, it appears to us that 53 percent of the money that is 
spent on this program is used for bureaucratic expenses, and 47 
percent is used for real cleanup; and that, when we’re being asked 
whether we should spend more money or not in the program, the 
first question should be asked, are we using the money that is al- 
ready there appropriately to get the maximum amount of cleanups 
for the taxpayer money that is being spent. I think the answer to 
that is a very clear no. 

I appreciate the effort that you have brought forth in bringing 
out these facts. I understand, when people disagree with facts or 
they don’t agree with their agenda, that they may attack your 
methods. But I think you’ve got very sound methods behind this re- 
port, and I look forward to seeing the completed work product pre- 
sented to our committee. 

Thank you. 

Our next panel is a colleague of ours who has done a lot of work 
in this area, has become somewhat of an expert, and I am very 
much pleased to now recognize the Representative from Florida, 
Mr. John Mica. 

STATEMENT OF HON. JOHN L. MICA, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 

Mr. Mica. Thank you, Mr. Chairman. I thank you for your lead- 
ership on this issue and for again tackling some of the environ- 
mental cleanup that is so important to our country, our children 
and our communities. 

I am pleased to see Mr. Sanders has joined the panel as a rank- 
ing member. They have not only recognized his seniority but also 
his expertise. He also is someone with whom I’ve served, and I 
know his true compassion to see that the environment is protected 
and that those that, indeed, are the least fortunate in our society 
are not victimized by Government inaction, particularly in haz- 
ardous waste cleanup sites. 

I come to you today having served on a similar panel back in my 
first term, served among leaders of the Congress like Mr. Synar, 
who is not with us, rest his soul, and Mr. Towns, and others. We 
looked at these issues. Mr. Chairman and members of the panel, 
I tell you. I’ve been there and I’ve heard before what EPA and GAO 
are telling us today. 

It continues to concern me that we, in fact, are now — and this 
report confirms — taking a longer time to clean up sites; in fact, 
that the only ones that are “cleaning up” in some of this process 
are the attorneys and the people conducting studies — expensive 
studies — and that the sites are not being cleaned up. 
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Again, this confirms previous GAO findings, other subcommittee 
and committee findings of Congress. We all want to get to the same 
place, and that is cleaning up the sites that pose the most risk to 
our communities and to our children. Where have we come? I don’t 
think we’ve come very far. 

I am here to suggest today a couple of steps. One, I think we 
need to start turning more and more of this responsibility over to 
States. It’s easy to criticize the Federal Government, and their 
record is obvious, but we should look at what the States are doing 
and their initiatives. I think, if you analyzed it and your sub- 
committee analyzed it, you will find some of the cleanup sites that 
EPA is taking credit for actually have been State and local initia- 
tives that have resolved these situations. 

Let me give two examples. In Pennsylvania where our colleague, 
Mr. Ridge, became Governor 2 short years ago, he has cleaned up 
13 brownfields sites in just 1 year at a cost of $711,000. As you 
may recall, last fall EPA planned to host a brownfields conference 
in Pittsburgh at a cost that was, at that time, estimated to be 
$729,000. So they were going to spend the money for a conference. 
I think they revised that down to half a million, after hearing some 
congressional protests. 

Here’s an example of a State cleaning up brownfields sites at a 
cost of $711,000, as opposed to spending it on a get together to talk 
about it. 

Minnesota is another good example. Minnesota has a voluntary 
investigations and compliance program. I heard a speaker say re- 
cently, in fact, just within the last week, that Minnesota has 
cleaned up more sites than the entire Eederal Government Super- 
fund program. This State permits innocent developers and others 
to clean up contaminated land in return for a legal shield against 
future liability. The ultimate goal is, in fact, cleaning up these sites 
and not, again, becomirm involved in a legal morass. 

In my own State of Florida, we had one site we looked at that 


had a project manager almost every other year. They had so many 
project managers that, in fact, the project managers left, became 
consultants to this process and were further studying the haz- 
ardous wastesites. So we see that the Eederal approach hasn’t 
worked. We see good examples of where the State approaches are 
working. 

Now, there are a couple of other recommendations other than 
turning some of this over to the States and locals who can act a 
little bit more expeditiously. Eirst of all, we’ve got to use cost-ben- 
efit and risk assessment. You heard the EPA talking about the use 
of risk assessment. What disturbs me is that we see the same prob- 
lem. Remedy selection doesn’t use risk assessment. It is important 
that we look for the most cost-effective solutions for cleanup. 

And we heard this before. Another GAO report that was pre- 
sented to us just months ago said that the sites that are cleaned 
up under these Eederal programs are not the sites that pose the 
most risk to human health and safety, nor do they address the poor 
in the community. That problem still has not been addressed. So 
some risk assessment should be used in priority selection of the 
sites. 

Then addressing, finally, the question of retroactive liability, 
EPA continues to let polluters not pay and then come back to us 



178 


and ask for more money from the taxpayers. The original intent 
was good: have polluters pay, have polluters clean up. This has 
been distorted. Over $4 billion, according to EPA Watch, has been 
lost because EPA did not pursue these folks and let the statute of 
limitations expire. 

So we’ve got a problem that still exists. It requires our oversight 
and our staying on EPA to make this program work. And we need 
to look at other effective solutions that States are adopting to clean 
these sites up that pose the most risk to our communities and our 
children. 

I thank you for the opportunity to be here. I was hoping that I 
would come before your subcommittee and all the sites would have 
been cleaned up by now, and we could have had a meeting of cele- 
bration, but that’s not the case. Again, thank you all for your lead- 
ership on this issue. 

Mr. McIntosh. Thank you, Mr. Mica. Hopefully, we can perhaps 
get some reforms and continue to further implement the reforms 
the agency has put into place, and achieve a record somewhat like 
Governor Ridge’s, where you actually get the job done at relatively 
little expense. 

I have no questions for Mr. Mica. 

Mr. Sanders. 

Mr. Sanders. I would just say a few words. Eirst of all, John, 
thank you very much for your kind remarks. As you know, there 
are disagreements about some of the conclusions that you’ve 
reached and the chairman has reached. It is not necessarily agreed 
by everybody that the process now has slowed down. There is dif- 
ference of opinion about the methodology used by the GAO. 

Second of all. I’m sure you will agree that while we all want 
flexibility, we want to learn from everybody involved in the process, 
and that we all agree some States have done an excellent job, you 
will not disagree that some States have done an atrocious and ne- 
glectful job. That is my assessment. 

I think we can all share the common goal of getting these sites 
cleaned up as quickly as possible and as cost-effectively as possible. 
Thanks for your contribution. 

Mr. Mica. Thank you. I look forward to working with you in that 
regard. 

Thank you, Mr. Chairman. 

Mr. McIntosh. Thank you very much, Mr. Mica. 

Mr. Sanders, I propose we take a 10-minute recess to go vote and 
come back. 

The committee will stand in recess. 

[Recess.] 

Mr. McIntosh. The subcommittee will reconvene and come to 
order. 

Let’s proceed now to our final panelists of the day. I appreciate 
both Mr. Wholey and Ms. Klemm for coming forward and talking. 
Now, I understand that GAO and administration witnesses are not 
covered by House Rule XI, obviously, but Ms. Klemm would be. 
And it is my understanding that you do, in fact, receive some Eed- 
eral funds, and I am also told that you will provide the sub- 
committee with a written record of all Eederal grants, subgrants, 
contracts, and subcontracts that you receive. 
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Why don’t we first proceed to swearing everybody in, and then 
I’ve just got a couple questions for you along those lines. If both 
witnesses would please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Let the record show that both witnesses an- 
swered in the affirmative. 

Ms. Klemm, just to make sure we understand the facts correctly, 
so that the record will be clear, do you receive some Federal 
grants? 

Ms. Klemm. Yes. 

Mr. McIntosh. Could you summarize those grants by the 
amount and type they are? 

Ms. Klemm. I called my office to get some information so that I 
can at least have some response. First, let me say that none of the 
money that I, as the owner of Klemm Analysis Group, or the orga- 
nization, have received has ever come from EPA. 

The largest contracts we have with the Federal Government, and 
this is over the past 10 years, are with the Centers for Disease 
Control and Prevention. We have a task order contract that is in 
its 5th year, and the total of that, to date, has been slightly over 
$7 million. It was signed in 1992. 

We also, last year, received one of the Presidential Advisory 
Panel awards for Gulf war illnesses, which is through Fort Detrick, 
Department of Defense. That is for $778,000 and is a multiyear 
contract awarded last June. 

We have been working for the Substance Abuse and Mental 
Health Services Administration since September 1991. The amount 
of that contract at the time of award, and it has remained at the 
same amount, is about $1.5 million. It is still ongoing. 

We have a project with the Department of Veterans Affairs to 
study women who served in the Vietnam era. The second phase of 
that study is ongoing now and is for $1.3 million. 

Mr. McIntosh. Ms. Klemm, if you would like to just go ahead, 
we can put all of that into the record. 

Ms. Klemm. OK. Fine. I thought you wanted me actually to go 
through those. 

Mr. McIntosh. I did ask that, and you were very kind to pro- 
ceed. But in order to get to your testimony, we can do that, and 
we do look forward to seeing the full list. 

Ms. Klemm. OK. 

Mr. McIntosh. Let me emphasize, just for the record, that our 
effort here is not to create a trap for people in any way but really 
just to comply with the spirit of this new rule in the House. So I 
think your best efforts, in terms of disclosure, which you have done 
admirably, is great, and I thank you for that. We can submit the 
rest of the list and update it further later on. 

Ms. Klemm. OK. Great. That’s fine. 

Mr. McIntosh. Thank you. 

Let’s turn now to Ms. Klemm, if you could give us your testi- 
mony. 
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STATEMENTS OF REBECCA J. KLEMM, PH.D., KLEMM ANAL- 
YSIS GROUP; AND JAMES WHOLEY, SENIOR ADVISOR FOR 

EVALUATION METHODOLOGY, GENERAL ACCOUNTING OF- 
FICE 

Ms. Klemm. Mr. Chairman, I have a written statement which I 
ask that you include in the record of this hearing, and I will briefly 
summarize my views and then answer any questions you might 
have. 

Mr. McIntosh. We will include the full statement. 

Ms. Klemm. OK. My name is Rebecca Klemm. I am the president 
of Klemm Analysis Group here in Washington, DC. It is a statis- 
tical research and analysis company that has done a large number 
of studies assessing statistical work and performing analysis for 
both Government and commercial clients. 

I have served as a court-appointed expert witness on statistical 
evidence and am currently a member of the National Conference of 
Lawyers and Scientists of the Association for the Advancement of 
Science and the American Bar Association Science and Technology 
Section. I earned my Ph.D. in statistics from the Iowa State Uni- 
versity and have served on the faculty of Georgetown University 
and Temple University, where I taught statistics. I am also past 
president of the Society of Risk Analysis, the Washington, DC, 
chapter. 

I am not an expert on the Superfund and, in fact, have never 
done any work for the ERA. I am here today because Congressman 
Waxman asked me to look at the methods used by GAO in the 
work they are reporting and did report in their testimony today. I 
have only seen their testimony and I heard it today, and have not 
had the opportunity to review the data in detail that they used. 
However, reading their testimony and hearing today, I believe that 
I can make some suggestions that would be helpful to their anal- 
ysis and the work of this subcommittee. 

The GAO’s work reports their estimates of the time that it takes 
to list a hazardous site after it is discovered and to clean it up after 
it is listed. The issue is whether the procedure they used to make 
their estimates is the most useful one. 

One issue is that GAO only looks at the sites that were listed. 
If a site was discovered but not listed, it does not come into their 
calculations of the average time. We do not really know the effect 
of this on the results. It could be that sites which are not listed are 
quickly decided, or it could be that because they are less of a prob- 
lem, EPA takes longer to get to them. But they are not included. 

Another issue is that GAO calculates time by averaging the time 
it took for cases closed in a particular year, and we have heard a 
lot of discussion about this. They look at the year that it is closed 
and how long it took to get to this, looking backward. 

Because the law was passed in 1980, there were fewer years 
available in the earlier period. So, in 1982, there were only 2 years 
since the law was passed. It is a bit uncertain as to what the dis- 
covery dates for the early cases were. In other words, the further 
out you get from 1980, the more years appear to be available for 
being included in the average. 

If we calculate the number the other way, that is to say, exam- 
ining cases discovered in a particular year, going forward, the prob- 
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lem is presented in mirror image. There are fewer years available 
for averaging in the later time period. So it is not at all surprising 
that these two methods get different results, and we have heard 
about results from both kinds of methods today. 

Another issue is how GAO treats severity or complexity of a site. 
It could be that time to completion is influenced by how serious the 
hazard is, but there is no analysis of this presented. During panel 
one, there was discussion about the various locations of sites, and 
that they tend to be more complex because of the various locations 
or operational groups, and that they do tend to take more time. I 
think that should be included in the analysis. 

It is important for this work to specify how we are going to use 
these results; specifically, what we are going to compare the result 
to. In fact, the Superfund determinations involve many decisions 
and reviews. To get a good idea of what is going on, we need to 
include information about all of these decisions, even those pend- 
ing. An analysis of “time to decision” or oftentimes called “events- 
based analysis” must include information about all decisions made 
and those that are pending. 

In this situation, that includes all decisions about all discovered 
sites, as well as separate locations of an original single site. We 
need to look at the entire process, as was mentioned by the second 
panel and the first panel about the complexity. I agree with includ- 
ing those issues into the analysis. 

Mr. Chairman, after that short statement, I would be happy to 
answer any questions. 

[The prepared statement of Ms. Klemm follows:] 
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TESTIMONY OF REBECCA J. KLEMM, PH.D. 

Mr. Chairman, I have a written statement which I ask that you include in the record of this 
hearing, I will briefly summarize ray views and then answer any questions you might have. 

Mr. Chairman: My name is Rebecca Klemm. I am the President of the Klemm Analysis 
Group here in Washington DC. Klemm is a statistical research and analysis company that has done 
a large number of studies assessing statistical work and performing analysis. I have served as a court 
appointed expert witness on statistical evidence and am currently a member of the National 
Conference of Lawyers and Scientists of the Association for the Advancement of Science (AAAS) 
and The American Bar Association, Science and Technology Section, I earned my PhD in statistics 
from the Iowa State University and have served on the faculty of the Georgetown University and 
Temple University where I taught statistics. 

I am not an expert on the Superfimd and in feet have never done any work for the EPA . I am 
here today because the Hon. Henry Waxman asked me to look at the methods used by GAO in the 
work they are reporting in their testimony today. I have only seen their testimony and have not had 
the opportunity to review their data in detail. However, reading their testimony, I believe that I can 
make some suggestions that would be helpful to their analysis and the work of this subcommittee. 

The GAO’s work reports their estimates of the time that it takes to list a hazardous site after 
it is discovered and to clean it up after its listed. The issue is whether the procedure they use to make 
their estimates is the most useful one. 

Dne issue is that GAO only looks'at those sites that were listed. If a site was discovered but 
not listed it does not come into their calculations of the average time.We do not really know the 
effect of this on their results. It could be that sites which are not listed are quickly decided or it could 
be that because they are less of a problem EPA takes longer to get to them. 

Another issue is that GAO calculates times by averaging the time it took for cases closed in 
a particular year. Because the law was passed in 1 980, there were fewer years available in the earlier 
, period. So in 1982, there were only two years since the law was passed. It’s a bit uncertain as to 
what the discovery dates for those early cases were. In other words, the further out you get the more 
years appear to be available for being included in the average. 

If we calculate the number the other way, that is to say examining cases discovered in a 
particular year, the problem is presented in mirror image. There are fewer years available for 
averaging in the latter time period. So its not at all surprising that these two methods get different 
results. 


Another issue is how GAO treats severity. It could be that time to completion is influenced 
by how serious the hazard is. But there is no analysis of this pre.sented. 

It’s important for this work to specify how we are going to use these results: specifically what 
we are going to compare the result to. In fact, the Superfund determinations involve many decisions 
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and reviews. To get a good idea of what is going on , we need to include information about all of 
these decisions even those pending. An analysis of “time to decision” must include information 
about all decisions made and those that are pending. In this situation, all decisions about all 
discovered sites, as well as separate locations of an original, single “site”. 

Mr. Chairman: I would be happy to ans^r any questions at diis time. 
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Mr. McIntosh. Thank you very much, Ms. Klemm. 

Mr. Wholey, would you please share with us your testimony. 

Mr. Wholey. Mr. Chairman, my name is Joseph S. Wholey. I am 
a professor of public administration at the University of Southern 
California and senior advisor for the evaluation methodology at the 
GAO. My work focuses on the use of performance measurement 
and evaluation to improve Government performance and policy de- 
cisionmaking. 

I don’t have a prepared statement. I would be happy to respond 
to any questions that you may have. 

Mr. McIntosh. Thank you very much. Let me just ask you, I 
guess as the first question, do you agree with Ms. Klemm’s com- 
ments on the study that was presented today. 

Mr. Wholey. Mr. Chairman, I agree with the thought that there 
is no perfect measurement system, if that was part of Dr. Klemm’s 
testimony. I think that we are always trying to weigh the feasi- 
bility and cost of different measures against the usefulness of the 
measures, which certainly was part of Dr. Klemm’s testimony. 

GAO, in my view, has used a reasonable, appropriate measure- 
ment scheme in its analysis. Other measures might also be appro- 
priate. I could expand slightly, if you wish. 

Mr. McIntosh. Yes, that would be great. 

Mr. Wholey. In my view, and this is what I would hope to see 
coming out of the hearing today, the key to useful performance 
measurement is, first, to get some agreement between the agency 
and the Congress on a set of goals that we are working toward, and 
then for each goal, a reasonably small set of measures that will let 
us know if we are making progress or not. 

A lot of time has been spent today on two of the goals of the 
Superfund, which might be called timely listing and timely comple- 
tion, but the Superfund program has many goals. So the first step 
is to try to come together on what are the goals; what are we trying 
to accomplish around here? We heard about risk toward the end, 
I guess the next to the last panel, as you would classify it, or per- 
haps the last panel. 

So the point, though, as Dr. Klemm had to say, is that we have 
to think about the use of the information. Is this performance infor- 
mation going to help manage the program better, help the program 
to perform better, help inform the Congress better as to what is 
happening in the program, help in your own decisionmaking proc- 
ess? 

Mr. McIntosh. Now, GAO mentioned in its testimony that there 
were alternative means of analyzing the data that confirmed the 
results they achieved with the method they chose. Are you familiar 
with those? 

Mr. Wholey. Well, I had seen some draft versions of their testi- 
mony for today, and over the last several days made some sugges- 
tions. I looked at the statutory deadlines for listing in SARA. I 
looked at the expectations that EPA had set for cleanup of sites in 
SARA. 

Some supplementary analyses were done of a prospective nature, 
talking about the percent of time that those deadlines or expecta- 
tions were being met. That is a prospective methodology that is in- 
cluded in the testimony that was given earlier today. Unfortu- 
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nately, I was not in the room, but I have read the testimony that 
was given earlier today and submitted to you. 

Mr. McIntosh. Wouldn’t you say, if the goal is to quickly clean 
up the sites and reduce the risk to the environment and health, 
that a measurement of the length of time it takes to clean them 
up would be important in determining whether you meet that goal? 

Mr. Wholey. Well, as I said before, Mr. Chairman, I think there 
will typically be more than one appropriate measure. I think the 
measure you just mentioned, looking backward in time, is one ap- 
propriate measure. I think the percent of cases that are completed 
within some reasonable standard is another appropriate measure. 
And I have no doubt that there might be two or three other appro- 
priate measures. 

The worry, if we just keep adding more and more measures, how- 
ever, is, how is the reader or the listener to process it all. That’s 
why I say, for each goal, a few measures, and if possible, an agree- 
ment between Congress and the agency to use these measures and 
report back, in a consistent fashion, what is happening in terms of 
those measure for each goal. 

Mr. McIntosh. Thank you. 

Ms. Klemm, would you say there are multiple measures, as well, 
and that it depends on the goal as to which measure you look at? 

Ms. Klemm. Yes, basically. There are multiple measures. One 
can do retrospective measures, as GAO primarily does. One can do 
prospective measures, which some analysts call those cohorts. I 
think they all have value for presenting something about what is 
going on. 

I do think, in some of the questions that were raised today about 
backlog and concern about backlog, that the more one looks retro- 
spectively, the more the effect of the backlog can come into play. 
Particularly, if there is interest in backlog that has been reoccur- 
ring or preexisting across different administrations, then I think 
that information should be augmented and brought forward; if, in 
fact, one is to ultimately have a goal to understand how the length 
of time relates to what we can do to shorten it. 

I think we all agree we want to maybe shorten anything that has 
a public health implication and environment implication. Just pro- 
viding information or average of time to get to where we are, 
where, in fact, there could have been a hiatus, we don’t know even, 
that things were stopped, doesn’t really help to know what we can 
do to shorten the gap in the future. 

Mr. McIntosh. But it would, if you demonstrated there was a 
lengthening of time, alert you to a problem, if your goal is to have 
rapid cleanup. 

Ms. Klemm. I do believe that looking only retrospectively will not 
tell you whether it is really lengthened, because it could be an arti- 
fact of the fact that you actually have calendar time that has gone 
forward, and you could be just measuring the length of more avail- 
able calendar time and not necessarily due to the lengthening of 
the time to do the actual activity. 

Mr. McIntosh. But if you have, as we do there with those slopes, 
where it continually takes a longer and longer amount of time to 
put a site onto the listing, and then that triggers another 10-year 
period of actual cleanup, it appears that each year, as you add a 
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new site to that, it looks as if you are going to, if history repeats 
itself, have a longer and longer period before you can expect the 
cleanup to occur. 

Ms. Klemm. It could, because you have more time that has 
elapsed. In the same kind of situation, let’s suppose — I think on the 
chart that’s on the left over there, is it 1986, the first year? 

Mr. McIntosh. Yes. 

Ms. Klemm. There has only been 6 years from 1980 at that time. 
If, in fact — and I don’t know whether this is true or not — but if, in 
fact, the easy cases were completed, they were completed right 
away. If the difficult or the multiple locationsites were kept par- 
tially completed, we don’t even know that, but they keep going on. 
If they are still in the pipeline, partly because they are more com- 
plicated and they themselves take more time, they are going to 
show up, by the date when they were completed, looking as if it 
took longer to complete them. 

Now, this is a flow process. There are new ones coming in every 
year, and there are ones getting completed every year. The tradeoff 
between the incoming new cases and the completed old cases aren’t 
being told in that kind of a chart. It leaves out the impact of the 
original backlog. You can’t see that. And you could get into that in- 
formation if we were to look at when were they actually started on 
discovery and where were they at the beginning of each year? Had 
they even been begun? Were they in process? Were they partially 
completed? And so on. 

I think that level needs to be looked at, and that’s what I mean 
by more of the events-based. What is pending? Have they even 
been started? Because you could have the easier ones done first, 
like a lot of us do with a lot of our tasks when we are confronted 
with a choice of things to do, get some done, then you will look like 
you do them quickly, and the hard ones are still remaining. And 
somebody who then actually solves the hard ones might look like 
they took a long time. 

Mr. McIntosh. So, in order to fully understand that, you would 
want to break it down into different components, is that what I am 
hearing? 

Ms. Klemm. Yes, that’s correct. 

Mr. McIntosh. If one of the components was pretty consistent in 
taking, say, 2 , 2V2 years, and another component you saw a signifi- 
cant fluctuation over time, then you would be more concerned 
about that component that fluctuated over time? 

Ms. Klemm. I would certainly want to look at it and understand 
why. This chart is too combined. We can’t really, to me, use it for 
understanding what we might do and deciding whether, in fact, it 
really has taken more time, and then what we can do to shorten 
it if it has. 

Mr. McIntosh. Then one of the things I think would be useful 
would be, as GAO moves to a final report, is to break out different 
subsets of that overall time and let us see which ones seem to have 
been expanding and the amount of time they take. 

Ms. Klemm. Yes. That’s a recommendation that I would make. 

Mr. McIntosh. My hunch is, you are going to find that sort of 
the final stages of action, where they are really cleaning up, have 
roughly about the same amount of time for them, but the pre- 
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paratory stages have been what has been expanding. But we need 
to see. 

Ms. Klemm. It may very well be. I don’t know. 

Mr. McIntosh. Which, I agree with you, would then tell you — 
that might be the source of reform, an area to look at to try to re- 
form those stages which have been expanding. 

Thank you very much. I have no further questions. 

Mr. Waxman. 

Mr. Waxman. Thank you, Mr. Chairman. 

I want to thank both of you for being willing to stay this long 
day and to give us your views on this issue. 

Mr. Wholey, you work for the GAO, and you have had a chance 
to review their methodology and their conclusions. 

Mr. Wholey. That’s correct. 

Mr. Waxman. The chairman repeated something that he had said 
earlier, that GAO found that it will take 20 years to clean up a site 
discovered today. Is that GAO’s conclusion? 

Mr. Wholey. Having heard GAO say no, I feel confident in say- 
ing no. I did come to the hearing about noon, however. I have not 
been here for the whole morning. 

Mr. Waxman. Mr. Guerrero is here, if I’m saying something in- 
correctly. 

Mr. Wholey. He did say no. 

Mr. Waxman. I did not understand GAO to say that. 

Mr. Wholey. I heard him say no. 

Mr. Waxman. OK. Then I further understood that GAO did not 
make a determination that the reforms that have been put into 
place in the Superfund programs have been unsuccessful or suc- 
cessful. The chairman indicated he thought GAO has concluded 
that the reforms were unsuccessful. 

Mr. Wholey. Mr. Waxman, if I could respond in general to your 
question. 

Mr. Waxman. Sure. 

Mr. Wholey. Because I would like to refer, again, to the testi- 
mony that was given on my left a little while ago, which I thought 
was helpful to getting us somewhere here. It occurred to me, in 
reading over the testimony and also in listening to Dr. Klemm, that 
the idea of adding in some intermediate measurement points, 
which the chairman has also been talking about, a couple that I 
noted down were what proportion of the cases are we reaching a 
reasonable — within a reasonable time, are we at least selecting a 
remedy, that would be one. 

Further on down, at a quite later stage, within what proportion 
of the time are we at least initiating the cleanup action. So appar- 
ently EPA, at one point, perhaps they were a little too enthusiastic, 
had suggested that after the site was a listed that a good standard 
would be to get it cleaned up in 5 years. As I now understand it, 
just from reading the GAO testimony, which you have heard, they 
now think that perhaps a reasonable standard would be to clean 
the sites within 7 or 8 years from the time of listing. 

Then I would wonder, couldn’t we have — it’s sort of like a set of 
milestones — have they at least selected a remedy. 

Mr. Waxman. Well, I think what you are saying. 

Mr. Wholey. Could I finish my response to you? 
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Mr. Waxman. Yes. Well, you’re not really responding to my ques- 
tion, but I will let you finish, because you are being very instruc- 
tive. But my question to you was, did GAO say they had enough 
information to judge that the reforms were a failure? 

Mr. Wholey. I appreciate your reminding me of the question, be- 
cause I might have missed responding to the question in my enthu- 
siasm to outline, but it is responsive, however. 

If the reforms are working successfully, and if we had standards 
or rough time estimates by which we would try to complete the dif- 
ferent stages in a cleanup, then we would expect to see movement 
in a favorable direction on the proportion of sites listed for which 
we get the remedy selected in a reasonable time. That will be sen- 
sitive measure. You don’t have to wait for the whole cleanup. 

We would also expect to see favorable movement in the propor- 
tion of the sites, once listed, for which we have begun the cleanup 
in a reasonable time. Then, finally, we would have the proportion 
of the sites for which they did the cleanup in a reasonable time. 

So I think it would be possible to introduce a more sensitive 
measurement system into the game that would have a chance to 
pick up the effect of the reforms of 1992 and 1994. 

Mr. Waxman. Right. And then we would know whether they 
have succeeded or not. 

Mr. Wholey. Well, we wouldn’t know. 

Mr. Waxman. We would have some idea of whether they are 
moving in the right direction. 

Mr. Wholey. Yes, we would. 

Mr. Waxman. Look, what is happening at this hearing is a GAO 
draft report that is being rushed to a congressional subcommittee. 
Now, that’s very unusual, because usually you wait until there is 
a final report, because a draft report means that GAO is still get- 
ting input and evaluating the issue. 

GAO has a draft report, and that draft report can be used for a 
political agenda. And the political agenda is to make a statement 
like, “It will take 20 years before a Superfund site that is listed 
today ever gets cleaned up.” That’s a political statement, not a 
statement of reality. Or, “The reforms have failed.” That’s not a 
statement that gives us an analysis of what’s happening; it’s a 
statement that can be used for a political point of view. 

Now, if we want to evaluate what’s really going on, we have, as 
both of you pointed out, measurements to make, points to evaluate. 
We have to look at the kind of cleanup that’s involved, whether it’s 
a complex cleanup or a simple cleanup. 

That gets me to the point that I wanted to pursue with you. Dr. 
Klemm. Some Superfund sites, like an oil spill, are relatively sim- 
ple to clean up. I say “simple,” relatively speaking, but for some the 
techniques for cleanup are known and the extent of damage is lim- 
ited. At other sites, damage is widespread, varies across the ter- 
rain, and the best technique for cleanups are unknown. Clearly, 
these sites will have quite different cleanup times. 

Now, the GAO, in calculating averages, ignores the characteristic 
of the site. Is that appropriate? I think you would agree it is not, 
but I would like you to give your answer to it. Is it helpful? 

Ms. Klemm. I don’t think it’s particularly helpful for understand- 
ing whether improvement is being made and in understanding. 
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from a management and decisionmaking point of view, whether, in 
fact, there is something that can be done to shift resources, or 
whatever. You need to look at the parts and the complexity of the 
sites and/or their multiple locations. 

We have heard already today from individuals who have the kind 
of technology to do cleanup that that does affect the length of time. 
Since length of time, by people who seem to know about those 
things, does potentially relate to the complexity, then we should 
look at that, the types of cleanup required, and break out by those 
characteristics into subgroups to see whether, in fact, there are 
some of them that are generating what on the surface might look 
like very lengthy cleanup times, and they are the most complex, 
possibly. 

Mr. Waxman. Well, the GAO has disagreed with its own advice 
when it came to the drug approval evaluation, where they said that 
measurement shouldn’t be based on the time of completion; it’s less 
appropriate than one based on time starting from the origin of the 
approval process. But in this report they seem to think that — be- 
cause both are flawed, and you indicated clearly that both are 
flawed, they give you a different measurement — they are free to 
choose whichever suits their purpose. 

This is not the only subject where people want to look at the 
change in the duration of something over time. Some scholars 
studying poverty measure how long people are poor. Others meas- 
ure spells of unemployment. Do any of these other disciplines use 
the kind of average used by GAO today in their report? How do 
these scholars measure and compare durations? 

Ms. Klemm. The issues that are being addressed here, in terms 
of time to clean up, are not unique to this application or this par- 
ticular kind of a problem. Analyzing time to an event along a con- 
tinuum of a process occurs in lots of places. How to handle those 
is not unique here. 

The issue where you have a starting point and you have a trun- 
cated history is a very important concept to keep in mind, because 
the initial conditions, as some people might call them, can play a 
lingering effect into the future. So understanding what the backlog 
is, or initial conditions, or where you start, it is important to con- 
tinue that into the analysis into the future. 

That’s where looking at events-based analysis, which in some 
areas they call survival analysis or proportional hazards analysis, 
allows you to watch the dropoff over each of the events from 
whence you started, taking into consideration the truncation at the 
beginning, with a backlog, location in time, and the truncation at 
the new end, which happens if you follow just a cohort. Those 
things are available as procedures and are used in lots of areas, 
having, I guess, originally been developed in biological and eco- 
nomic applications. 

Mr. Waxman. Mr. Wholey, let me ask you this question. You rec- 
ommend that an index of site complexity should be developed, and 
I think that’s a very useful suggestion. But let’s suppose for the 
moment that 1 year EPA spent all of its resources cleaning up sim- 
ple sites, and the average cleanup time, using the GAO method, 
was 2 years. Then the next year they focus on finishing a few com- 
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plicated sites, and the average is 3 years, again using the GAO 
method. 

Would it be reasonable to conclude from those numbers that 
cleanup is taking longer? 

Mr. Wholey. Mr. Chairman — I’m sorry — Mr. Ranking Member. 

Mr. Waxman. Call me Waxman. Call me Henry. Whatever. 

Mr. Wholey. Mr. Waxman. I wouldn’t call you Henry, but I 
would call you Mr. Waxman. Mr. Waxman, I think it would be val- 
uable to include both averages for the total cases in the report and 
also averages for subgroups, such as easy sites, average sites, and 
more difficult sites. 

Mr. Waxman. You are saying what would be appropriate, but 
would it be reasonable to conclude? 

Mr. Wholey. Mr. Waxman, could I respond to your question? 

Mr. Waxman. No, because I want you to answer my question. 

Mr. McIntosh. Mr. Waxman, let the gentleman answer. If you 
don’t interrupt him, he would be able to answer. 

Mr. Waxman. I don’t want to interrupt you except, at some point, 
the chairman is going to say, enough time. The question I asked 
you, given that hypothetical, would it be reasonable to say, when 
they have spent a short period of time on the easy ones and a 
longer period of time, on average, on the more complicated ones, 
that therefore they are taking a longer time overall to clean up 
sites? That doesn’t sound reasonable to me. Does it sound reason- 
able to you? 

Mr. Wholey. Would you like me to respond to your question, Mr. 
Waxman? 

Mr. Waxman. As long as you’ve got my question clearly in mind, 
go ahead. 

Mr. Wholey. I do. Right. Thank you for reminding me of the 
question. 

Mr. Waxman, if the average cleanup took 2 years for one group, 
one time, and the average cleanup took 3 years another time, most 
people would say that 3 is bigger than 2. 

Mr. Waxman, to continue my response, it would be most valuable 
for everybody to have a breakdown that would clearly reveal for all, 
which is the point you’re getting at, that the two had been for easy 
sites, and therefore one shouldn’t think that the three, which was, 
by definition, for more difficult sites, nobody should say that three 
was performing worse than two, because the degree of difficulty of 
the task had been obviously changed over that time. 

Mr. Waxman. Well, again, to follow on this kind of logic, if we 
have simple and complex sites, let’s assume we can know how long 
it should take to clean up a site and that EPA is meeting that ex- 
pectation in every case. Now, 1 year they finish 10 simple sites 
that average 2 years, and then they have 5 complex sites that aver- 
age 5 years. The GAO has calculated averages today that would 
say this is an average of 3 years. 

Would it be a fair evaluation of EPA to say that they were taking 
too long to clean up simple sites? 

Mr. Wholey. If I may respond, Mr. Waxman, it is the case that 
GAO has calculated year by year in as much detail as Mr. Waxman 
would wish. 

Mr. Waxman. As I would wish? 
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Mr. Wholey. Yes, what time it had taken. For the purpose of 
summary testimony, GAO has averaged different years together, 
but there is no doubt that the calculations were made, say, for 
1986, for 1987, 1988, 1989, 1990, 1991, and so forth, and all of 
those numbers are available, as well. 

To come back to a point that you made earlier, Mr. Waxman, 
which appeared to be directed to GAO, could I respond to that 
point? 

Mr. Waxman. Yes. 

Mr. Wholey. You suggested that, at certain points, when GAO 
testified on uncompleted work, somehow or other GAO was rushing 
to testify. 

Mr. Waxman. No, no. Excuse me. I didn’t say that GAO was 
rushing to testify. I think the chairman of the subcommittee was 
rushing to have GAO testify because he had a report that would 
fit in with a preconceived notion of his evaluation of the Superfund 
program. 

After all, this report says, if one looks at it only briefly or quick- 
ly, it’s just taking a longer time for EPA to do the job of cleaning 
up the Superfund sites. That would seem to most people to say, “By 
God, here we’ve got a Superfund program, and it’s taking longer for 
them to do the job.” That would presume that years ago they were 
doing a better job, because they were doing it faster, and now, with 
those Clinton people in office, it’s taking them longer. 

So ordinarily we wouldn’t have a hearing on a report until it was 
in final form, but the GAO report, in draft form, is now brought 
to us, I presume not at GAO’s request but at the chairman’s re- 
quest. 

Mr. McIntosh. Mr. Waxman. 

Mr. Waxman. Yes, I yield to you. 

Mr. McIntosh. Yes. What I’m hearing you saying is, that’s not 
a criticism of GAO but a criticism of the Chair. 

Mr. Waxman. You got it. 

Mr. McIntosh. OK. Good. Let me put on the record. I’ve been 
very careful not to say this administration is doing a worse job 
than previous administrations. In fact, if you read carefully, in my 
opening statement there is plenty of blame to go around. 

The problem is in the program and inherent features in the pro- 
gram which allow us not to do a good enough job for the American 
people in getting these sites cleaned up. I believe that this report 
is very telling about the nature of that problem. And I don’t have 
any intention of saying that therefore this administration is to 
blame any more than any previous administration, but there is a 
flaw in the program that I think all of us should work together to 
try to fix. 

Mr. Waxman. I thank you for that statement, and then I want 
to ask Mr. Wholey if, given the chairman’s statement — and we both 
want to make sure that there is a Superfund program that’s work- 
ing — should we learn from this GAO report, as the chairman indi- 
cated, that it’s going to take, on average, 20 years to clean up a 
site that is discovered today? And should we learn from this GAO 
report that the reforms are not successful? 

So, therefore, we should do something to change the situation, 
because if those two statements are correct, that’s pretty alarming 
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and might well lead us to certain kinds of changes. But if those 
statements are not correct, we might want to evaluate the whole 
problem in another way. 

Mr. Wholey. Mr. Waxman, we don’t have a GAO report in front 
of us. 

Mr. Waxman. A draft. 

Mr. Wholey. And it appears to me that Congress often has to 
take action before a GAO report will be finished. It just seems to 
me likely that the Congress, on certain occasions, will wish to have 
GAO testify on work in process. We can’t say that a GAO report 
says anything; it does not exist. 

Mr. Waxman. You are really trying to slip around. The report is 
going to be final in a month. We know what the report pretty much 
says. We have an indication it’s probably not going to be changed. 

But given the report that we have now before us, if it were to 
be the final report and Congress were going to make some policy 
decisions on it, I don’t think it’s fair, and I think you indicated you 
don’t think it’s fair for us to read that report and conclude that 
EPA is going to take 20 years, on average, in the future, and that 
the reforms that are being put in place, which GAO specifically 
says in its testimony — Mr. Guerrero said in his testimony, he is not 
in a position to evaluate — we can’t conclude because of that state- 
ment that the reforms have failed. 

I want to know what we should get from this report so we can 
make good policy. Let me ask Ms. Klemm, do you think that we — 
you’ve been here all day, and you’ve read the draft report, and 
you’ve looked at the methodology — do you think that’s a conclusion 
that we should take from this GAO report in this hearing? 

Mr. McIntosh. Let me remind Mr. Waxman that we’ve asked 
these witnesses to come and talk about the methodology, not the 
conclusions of the report. 

Mr. Waxman. Given the methodology. Mr. Guerrero is here. If he 
wants to come forward and tell us — ^because, as I understand — if 
I’m wrong, Mr. Guerrero, I do want you to speak up. GAO did not 
tell us, on average, it’s going to take 20 years in the future. And 
GAO did not tell us that the reforms have failed. Mr. Guerrero, for 
the record, is sitting in the front row. 

Mr. McIntosh. Mr. Waxman, let me read for you the paragraph 
in the draft report, so everybody can know what we’re operating off 
of 

It says, “At its current pace,” which is a key qualifier, “EPA will 
take, on average, at least 21 years to complete cleanups at non- 
Eederal sites whose discovery was reported in 1995, 11 years for 
evaluating the sites before listing, plus at least 10 years for clean- 
ups after listing. Completing cleanups of newly reported Eederal 
sites would take at least 15 years. Eurthermore, EPA’s data show 
that the agency’s efforts to expedite cleanups by applying the 
Superfund accelerated cleanup model, launched in 1992, are having 
no noticeable effect on reducing the total time required for Super- 
fund cleanup.” 

That is the paragraph in the draft report that we are discussing. 

Mr. Waxman. Mr. Chairman, reclaiming my time and to respond 
to that point, I think that’s a misleading statement from the GAO 
report. Now, maybe it’s GAO that’s making the misleading state- 
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ments. I’ve accused the chairman, but maybe I shouldn’t be so kind 
to the GAO. 

Ms. Klemm. 

Ms. Klemm. I would not make that statement from the result of 
the two charts to the right. I don’t think they tell me what it will 
take in the future unless I know something more about the sites, 
their complexity, and what really has been the genesis of the num- 
bers in the two blue charts. 

Mr. Waxman. Do you disagree with Ms. Klemm? 

Mr. Wholey. Mr. Waxman, I think I would refer you to this 
point which I made earlier, and I would make it again, that GAO 
does have available year-by-year, looking forward in time, what 
proportion of sites, once listed, have been completed within a 5- 
year period. It would shed light on the issue that you’re interested 
in having light shed on here. 

Unfortunately, by definition, we’re not going to spend much time 
worrying about sites discovered in 1995, but at least there are data 
for several different years, and I think they are such years as 1986, 
1987, 1988, 1989, 1990, what proportion of the sites listed in that 
year were cleaned up within a 5-year period. At least that would 
show what the trend was, and it could help shed light on the ques- 
tion that you’re trying to shed light on here. 

Mr. Waxman. I appreciate what you’re saying, but of course all 
those years were before the reforms. 

Mr. Wholey. Fair enough. But I’m just saying that that method 
would allow us to also track the same thing for sites listed in 1991, 
1992, 1993, and so forth. 

Mr. Waxman. I want to conclude, Mr. Chairman, because you’ve 
been very kind in allowing this extra time. The last sentence on 
page 7 of the GAO report says, “The percentage of sites with 5-year 
completions increased from 7 percent for sites listed in fiscal year 
1986 to 15 percent for sites listed in fiscal year 1990.” So, in fact, 
GAO came to a different conclusion as to those previous years. It 
looks like one could read that sentence and be encouraged, things 
they are moving in the right direction. 

Mr. Wholey. That’s correct. That’s correct. But that was be- 
fore — yes, that is correct, Mr. Waxman. 

Mr. Waxman. Well, Mr. Chairman, this has been a most inter- 
esting hearing. I don’t know what value to put on the GAO report. 
I know GAO has always done quite good work in the past and has 
been helpful for policymakers. I’m going to have to look at this 
more carefully and evaluate it, as will others, to see whether this 
is going to be a helpful guide for us as we try to make policy deci- 
sions this year with the amount of information that we know and 
that the GAO has reviewed. 

Thank you. 

Mr. McIntosh. Thank you. I would look forward to additional in- 
formation being provided by the administration and EPA, which 
they indicated they would be doing. In fact, if there is unanimous 
consent, we will hold open the record for 2 additional weeks for in- 
formation from EPA and some of the other witnesses — I know Mr. 
Mica said he had some additional documents he wanted to put in — 
and complete the record that way. 

Mr. Waxman. All Members? 
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Mr. McIntosh. Yes, all Members will be able to submit addi- 
tional information and statements. I think that one key thing that 
has come up in this last panel is that we need to break down those 
charts and look at the different subcomponents, as well. I am con- 
fident that GAO will do a good job in analysis of that. 

Thank you both for participating and helping us out with this. 
At this point, the committee will stand adjourned. 

[Whereupon, at 2 p.m., the subcommittee was adjourned.] 
[Additional information submitted for the hearing record follows:] 
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November J7. 1996 


Hu Honambie Chiutopfcer S. Bond 
Oiainwin 

Committee on Smell Busuwm 
U nited Stites Senate 
Washlagion. DC 20510 

Dear Mr. Cluiintan: 

In light of recent interest abou EF.A’s plans to include small eniiiia in the 
Agency's Nitioaal Ambient Ail Quality Standards (NAAOS? mlemakiiigs. we are 
writing to infbim you about our joint plans to involve small entities in the process of 
setting and itnpleaeniiag any new NAAQS for otons and pairiculaie matter. 

Aa you may be aware, there continiina to be disagteemest over the question of 
whether or not rufemaklngE aenina or revising tha NAAQS an subjaci te the requireni tm 
of the Small Buslnera Regulatory Enfoieeinent faltnese Act (SBREFA) to convene a 
Small Business Advisory Panel Fammatciy. ws do not need to sade chat issue to 
ensure that small entities have the opponuniiy to piovide their commems and advice 
tegmding the NAAQS. However the legal question is reaoived. we nonethelss intend to 
do avetything eaa to fulfllt the spirit of SBREFA on a voluntary basis. 

After tha proposal of new air quality standards for ozone and partiaiia» maccer. 
EPA the Small Businesa Admlnlsttation. and the Office of Management and Budget will 
hold two sqjanie panel exectisea-io collect eommeota. advice and recommendations &om 
leprcscnuuivee of small buainesses. small govemments. and other small otgaslzmions. 
Tte first panel soliciting commena on the new standards themselves, will be held 
imraedlaialy aAer proposal- This panel will be carried out uaing a panel pioeess modeled 
on the 'Small Businesa Advocacy Review Panel* provisions in Section 244 of SBREFA. 
The second patisi. covering iisplemestaiion of the standards, will be held a few months 
later. EP.A is also adding a number of sinail-entiiy rcptcsentaiives to its Fedctai advisory 
comminee focusing on NAAQS ImplcnMniaiion: we npect the smail.emiiy advice from 
this oommince will help the aforessenuoaed implemenurdon panel accomplish Its 
purpose. 





196 


ta suaunaiy. EPA is aitiag sauUl-tnc^ conesras 
EPA's Air Office lus long had s policy of fladini 
entities, and wt look forward to wotklng with you 


iousiy in theae miemskings. 

the hndsn on small 
even beigr job in the ftwss. 



Maiy^ 

Assiimnc AdffliiuScmDT for Air cad Radiation 
VS. Eavuoamaisl Ptotsetisn Agesey 


/ JeieOIovCT ' 

/ Chief Counsel for Advocacy 

VS. Small Business Adaioisiraiion 


ce: Sally Kaani. OMB 
‘ Ait^>3a*>0MB 



197 


STATEMENT OF HENRY L. HENDERSON 
COMMISSIONER, CITY OF CHICAGO DEPARTMENT OF ENVIRONMENT 

BEFORE THE 

COMMITTEE ON GOVERNMENT REFORM 
U.S, HOUSE OF REPRESENTATIVES 

April 16, 1997 


My name is Henry L. Henderson and I am the Commissioner of the Chicago Department of 
Environment. This statement is being submitted on behalf of the City of Chicago in response to the 
proposal of the U.S. Environmental Protection Agency (EPA) to adopt new air quality standards for 
ozone and particulate matter. 

EPA has proposed new air quality standards to “protect public health.” Central to the City’s 
mission is protection of public health. The City agrees that cleaner air is needed. However, in our 
view, EPA’s proposal will not serve the public health but will threaten it. Accordingly, the City was 
unable to support EPA’s proposals. 


I. The City supports cleaner air but not at the expense of other aspects of public health. 

Protecting the public health of citizens in this region is a primary responsibility and a chief 
concern for the City. EPA maintains that its proposed air quality standards are set at levels that will 
“protect public health”, but we question how this can be given that EPA’s only considerations in 
arriving at those standards were the clinical and epidemiological effects of exposure to the particular 
pollutant. Equally important to the process of setting standards that “protect public health” is 
consideration of whether those standards safeguard odier critical aspects of public health such as 
access to effective health care including prenatal care, good nutrition, viable housing, personal 
security, as well as freedom from poverty and inequality. Policies or programs that undercut these 
essential conditions serve only to jeopardize or diminish public health. 

The City has serious and well-founded concerns, based on experience, that adoption of 
EPA’s proposals may have these counterproductive impacts. Under the current air quality standards, 
the City (including the surrounding six-county metropolitan area) is designated "severe 
nonattainment" for ozone. By virtue of this designation, the City is subject to a regulatory 
framework that imposes a host of control measures upon this area -- measures that primarily target 
industry and our regional economy. They include stringent limitations on the construction of new 
and expansion of existing manufacturing facilities; a complex and lengthy permitting process; the 
installation of costly emission control equipment; a need for high emissions offsets; strict 
transportation control measures; and the threat to industry' of monetary penalties should the area fail 
to reach attainment milestones. In essence, these measures seek to improve the City’s air quality on 
the backs of the citizens and businesses located in this geographic region; they punish an area and its 
people rather than the problem itself. 
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While these measures may have played a role in tte imptovemente to air quality we have 
achieved in the past, they have cost the City dearly in terms of public health. Since these measures 
took effect, the City has experienced substantially inhibited growth of large commercial and 
industrial manufacturing facilities. To avoid die New Source Review program, the few expansions 
and new constructions that have occurred in this area since 1989 have all intentionally limited their 
own growth or facility size to result in a level of emissions of less than 25 tons.’ In fact, many 
businesses have even left the City for areas that lie beyond the nonattainment area, where the 
regulatory requirements are far less burdensome,^ 

This phenomenon has resulted in sorious and detrimental effects on the public health of City 
residents, and in particular, on the health of those individuals who are economically disadvantaged 
and those who reside in the inner city. The lack of growth in commercial and industrial facilities has 
translated into an increase in job loss (particularly, for blue-collar workers) which includes a loss of , 
health insurance coverage and other job-related benefits; an increase in the number of abandoned, 
contaminated brownfield sites which means an increase in the number of residents who are now 
exposed to them; a loss of small business and other services, including health care facilities, to serve 
area neighborhoods; loss of personal security; and a general deterioration of infrastructure in the 
urban core. 

Residents in the nonattainment area surrounding the City and residents in the areas that 
extend beyond that have fared nobetter in terms of public health. The urban sprawl fueled by these 
control . measures has meant an increase in greenfields development, construction of additional 
highways and roads, astronomical Increases in vehicle miles traveled, and degradation of air quality, 
water quality, and other natural resources in those areas. The increased congestion and vehicle 
emissions that accompany such sprawl have broadened the scope of the geographic area and the 
numl«r of persons now subject to poor air quality, and has made vehicle emissions our primary 
source of ambient air pollution, thereby counteracting any progress we might otherwise expect to 
result from our other pending efforts to improve air quality. 

The City is gravely concerned that adopting new and tighter air quality standards will only 
compound these negative effects to public health, while making only minimal headway, if that, in 
improving air quality. EPA’s proposals offer no reason to believe otherwise. 

Moreover, these anticipated negative impacts of the proposed .standards conflict or 
undermine several other important EPA policies and programs intended to protect public health and 
the environment including: 


' Illinois Environmental Protection Agency. 

^ See Illinois Manufacturers Directory, 1997. TTie City acknowledges that other factors may play a role in 
a company’s decision to relocate, but it cannot be disputed diat the complexities, uncertainties, and high costs of 
compliance associated widi EPA’s current regulatory framework are often a decisive factor. See ‘ Four Plant 
Closings Deal Major Blow to Aurora", Crain’s Chicago Business, August 2, 1993, p.32; ” Despite Lean Times, 

Food Industry is Keeping Some Brokers in Fat City", Chicago Tribune, May 3, 1992, p.I (real estate); "A Clean Air 
Crackdown: Califomia-Style Cutbacks Are Headed Here", Crain’s Chicago Business, March 2, 1992, p.l5. 
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• EPA’s Brownfields Action Agenda 

EPA has committed significant and etfoife to its Brownfields Action Agenda, now 

a critically important nationwide program which to improve the environment and the 
economy by spurring the cleanup of contominatel and abandoned industrial sites located primarily 
in inner cities. The adoption of tighter air qtmlity standards that penalize industries located in those 
areas is in direct conflict with ti^t visionary program, as well as similar locally-implemented 
brownfields efforts currently underway. 

•Environmental Justice 

The negative public health effects expected from tighter standards threaten to perpetuate 
environmental injustices. As explained above, the individuals most adversely affected under the 
current standards have been inner city residents— a group comprised of a disproportionately high 
number of minorities and economically-disadvantaged persons. The adoption of tighter standards 
threatens to continue disproportionately imposing these negative health effects on that same group. 

•Containment of Urban Sprawl 

Based on the negative environmental consequences that stem from urban sprawl, EPA has 
just recently recognized die need to evaluate what role, if any, its policies and programs play in 
contributing to that phenomenon. The current air quality standards have fueled urban, even 
suburban, sprawl. More stringent standards can only be expected to intensify that. 


II. New air quality standards threaten the City with a loss of funding for existing local air 

quality improvement programs that protect public health. 

EPA’s proposals for the new ozone and PM standards do not include proposals for the 
implementation of those standards. The Agency is currently developing implementation strategies— 
a costly and lengthy process which it expects to finalize in 1999. The strategies that stem from that 
process are not expected to be put into practice until several years after that. EPA has indicated it 
will take between five and eight years from now.^ 

For the time being, EPA has proposed an “interim implementation policy” under which 
current implementation measures and programs would remain in effect until new strategies are put 
into place. Thus, while the proposed air quality standards would take effect in July 1997, the current 
counterproductive implementation policies and programs that apply to individual localities would 
remain in effect as the means for achieving those new standards for the next five to eight years. 

Adopting tighter air quality standards has the immediate effect of moving the “attainment” 
benchmark further away for individual localities. The Clean Air Act specifies attainment milestones 
and mandates sanctions on localities that fail to achieve them. Sanctions include more restrictive 
emission offsets (i.e., a construction ban), then a loss of highway funding, and finally, the imposition 


' 61 Fed. Reg. 62145 (Nov. 29. 1996) and 61 Fed. Reg. 65752 (Dec. 13, 1996). 
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of a Federal Implementation Plan (FIP). When a FIP is imposed on a nonattaimnent area, that 
locality loses funding and control of its own current air quality improvement programs. 

By setting tighter standards and maintaining the current implementation strategies that 
fail to address today’s problematic sources of emissions (thereby making attainment more 
difficult to reach but not offering the tools needed in that effort), EPA is only making the threat 
of punitive sanctions more of a reality. In the event that the sanctioning process takes effect, the 
public health of our citizens is clearly threatened: tlK City’s economy and the public health of 
our citizens can ill afford the consequences of another construction ban similar to that imposed 
here in the late 1980s and we should not have to be &ced with the threat of losing funding to 
support the air quality improvement programs we have worked hard to make effective. 

Currently, the City manages successful local air quality improvement programs that include 
local compliance and enforcement initiatives, projects to establish and promote the use of alternate 
fuels and alternate fuel vehicles, a voluntary ozone episode program that encourages individual 
^tions to reduce the severity of ozone on forecasted ozone exceedence days, and an emissions 
reduction credit bank. These programs, by virtue of the fact that they are tailored to address the 
City’s own particular needs, are critical in our challenge to improve air quality. Threatening their 
very existence by making attainment more difficult to reach and not providing the means to reach it 
is flatly unfair. Moreover, it will not help us achieve the cleaner air and improved public health we 
need and deserve. 


IH. Rather than adopting new air quality standards, EPA should focus its efforts and 

limited resources on effective actions and activities that will improve air quality. 

In order to achieve the clean, healthy city that Chicago’s residents want and deserve, we 
believe that EPA should be focusing its efforts and limited resources on proven methods, actions, 
and activities that will safely and effectively improve our nation’s air quality rather than engaging in 
a debate over the level at which air quality standards should be set and undertaking a costly 
implementation process. Accordingly, the City’s March 12 comments to EPA urged the Agency to 
abandon the standard-setting approach and adopt instead a visionary, common-sense program that 
will immediately deliver improved air quality. 

We recognize that EPA has traditionally utilized air quality standards as the vehicle for 
driving the desired improvements to air quality. However, the Agency itself has recognized in the 
case of other environmental issues, such as the remediation of contaminated property, that a 
departure from the traditional approach may be necessary to achieve the desired results. Indeed, 
EPA’s proposal to improve air quality by setting new standards represents a disappointing retreat 
from that recognition. 

While the goals of cleaner air and improved public health are critical goals, the City believes 
they cannot be justified if attaining them requires residents in certain localities to sacrifice their own 
public health. Clearly there are other more effective and more innovative approaches to improving 
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air quality than adopting new air quality st^dards, and there are approaches that do not pose the 
risks to public health that standards do. We have suggested that EPA focus its resources where there 
is the greatest opportunity for the greatest benefit and make a substantial effort to partaer with and 
encourage other federal agencies to initiate and sup|K>it common-sense measures tihat will result in 
improvements to air quality and public health. 

In particular, we recommended that EPA undertake the following: 

• Invest significantly more resources in research and development of clean technologic and 
clean products. The resources EPA would oAerwise require for monitoring and implementetion 
activities associated with its proposed standards would be far better utilized if they were directed 
toward developing cleaner technologies and cleaner products. For example, every time a company 
manufactures a new light bulb or a new motor that is more energy efficient or has a lower emission 
rate than its predecessor, air quality is slightly improved. 

• Promulgate uniform national standards for the manufacture of consumer products so that 
iudividuals everywhere enjoy the same protection when using such products. EPA should 
require unifomi national standards for the manufacture of consumer products. Under the Agency’s 
current standards, certain products sold in California must be “cleaner” than if they were sold 
elsewhere. Thus, residents in other states do not enjoy the standard of protection that California 
residents enjoy. This is patently unfair; individuals everywhere are entitled to enjoy the same level 
of protection from adverse health effects. 

• Offer substantial support for increased funding for transit systems, especially in large cities. 
Use of public ttansit in place of automobiles is one of the best means we know of to improve air 
quality. Yet our nation’s transit systems, especially those in older cities like Chicago, are not being 
utilized to the extent they could be due to the fact Aat they are severely under funded. Far from 
being able to enhance the system we have in order to serve residents not currently served, we are 
struggling to merely maintain the system we have. EPA should work in conjunction with and 
vigorously support cities that are in desperate need of these resources. The pending reauthorization 
of the Intermodal Surface Transportation Efficiency Act offers an ideal opportunity for this. 

• Support Mayor Daley’s proposed tax deduction for public transit. Chicago Mayor Richard 
M. Daley has proposed a federal tax incentive that would allow individuals to claim as a federal tax 
deduction the cost of commuting to and from work on public transit. EPA should be actively 
supporting this proposal and other tax incentive proposals that similarly encourage cleaner air. 

• Convene an interdepartmental take force to formulate a comprehensive federal approach to 
improving air quality. There are certain inconsistencies among the various programs of EPA, 
USDOE, and USDOT that will remain as barriers to improving air quality if they continue to remain 
unaddressed. Specifically, a task force should be convened to address the lack of coordination with 
respect to transportation planning and funding, clean energy, alternate fuels, and improved air 
quality. 
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• Invest heavily in resources and proven programs that target emissions from mobile sources. 
In light of the fact that mobile sources, not industiy, are now the largest contributor to poor air 
quality, EPA should be actively engaged in a partnership with U.S. Department of Energy to develop 
a thriving market for alternate fuels and alternate fuel vehicles. Also, EPA should promulgate 
uniform emission and fuel standards for vehicles regardless of the locality in which they will be sold. 
The damage to air quality done by vehicle exhaust that is emitted as dirty mobile sources cross state 
boundaries and pass through the nonattainment areas must be addressed. Only the federal 
government has the legal authority to control emissions from these sources. 

• Ensure consistency and coordination among EPA’s own internal programs and policies. 

As discussed above, EPA’s own programs and goals have sometimes proven to be at odds with one 
another. The Agency should focus on coordinating among its programs to implement a holistic, 
more effective approach. Measures to accomplish one goal will remain ineffective or 
counterproductive so long as other pending measures conflict with that goal. 

• Develop incentives to encourage employers to create clean jobs. EPA’s current regulatory 
framework encourages elimination of “dirty” jobs, especially in certain localities, but offers no 
incentives for the creation of clean jobs. Since job loss directly affects public health, EPA should 
develop programs that encourage employers to hire individuals for clean jobs. For example, EPA 
could offer incentives to bus manufacturers for hiring individuals to build clean-burning buses. This 
would benefit both air quality and public health. 

• Dedicate resources for widespread, effective public education efforts on those issues proven 
to impact public health and air quality. Evidence shows that indoor air quality, radon, improper 
handling of consumer products handling, and use of woodbuming flrepiaces~to name just a few~all 
contribute to poor air quality and have immediate adverse impacts on human health. It is critical for 
EPA to assist in educating the public on both the health and air quality impacts that stem from these. 

• Insist that clean air efforts are not undermined in the restructuring of the electric industry. 
The restructuring of the electric industry currently underway within the federal and state 
governments is aimed at the creation of a national market in energy competition. The EPA must be 
actively engaged in this effort to assure that the resulting market is attentive to the air quality needs 
of the nation, and that “dirty fuels” do not receive an unfair competitive edge over clean fuels with 
the emeiging national energy market. This consideration underscores the need for the creation of an 
interagency clean air task force called for above, which must include EPA and the U.S. Department 
of Energy. 
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CONCLUSION 

The City of Chicago has called for a refocussing of the EPA’s approach to the challenge of 
improving the nation’s air quality. The unintended effects of the current approach, which stand Lo 
continue if the Agency’s proposed air quality standards are adopted, threaten to further undercut the 
health and well-being of our urban centers and their regions. A genuine improvement of public 
health can only be achieved through adoption of the approach outlined above. 


Respectfully submittwi. 



City of Chicago Department of Environment 



City of Chicago 
Department of Environment 
30 North LaSalle Street 
25th Floor 

Chicago, Tllinois 60602 
(312) 744-7606 


7 


o 



204 


o 



